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Tt follows, therefore, that contracts to refer to arbitration should
not, in this country, be treated as standing upon the peculiar
footing that such contracts are revocable at the mere will of a party
so asto warrant the view thab every such coutract is essentially of a
personal nature, as the District Judge seems to have thought, and
the question whether a legal ropresentative of a deceased party is
or is mot entitled to enforce the contract to refer is a question
whieh would depend upon whether the right dealt with in the
reference is of & merely personal nature or is one which survives to
the legal representative. Accordingly, where the submission has
been made a rule of Cowrt and the right is one which falls
under the latter description,the proceedings must, under scotion
301 of the Code of Civil Procedure, be held not to abate by reason
of the death of a party. And as the right to partition which is
the subject-mattor of the submission in the present case would
survive to the deceased plaintiff’s adopted sou, if there is one,
the Distriet Judge should have procecded under section 367 of the
Code of Civil Procedure.

We accordingly set aside his order and divect that the appiica~
tion be restored to his file and dealt with according to law. The
costs of this appeal will be costs in thoe case.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar,
SITANMUGAM PILLAI (PrriTionenr), APPELLANT,

V.
SYED GULAM GHOSE (Rmsroxpunt), REspoNDrnt.*

Civit Frocedure Code—Aet NIV of 1882, s. 43~ Suit on amuchilike Jor remt for
fasli 1305-—Previous suit on different muchilike for rent for fasli 130G-—
Matntainability.

Plaintitt, the innwdar of o village, sued to recover from dofendant, one of his

miragidars, arrears of melvaram due for {asli 1305, under a registered muchilika.
On its heing ploaded, in defence, that plaintiff had alveady filed w suit in respect

of fasli 1806 :

* Appeals Nos. 4, 5, 6 and 7 of 1903 under section 15 of the Lietiors Patent
presented against the jndgment of Mr, Justice Subralmania A yyar, dated
17th December 1002, in Civil Revision Petitions Nog, 18,19, 20 and 21 of 1902,
prosented against the decrecs of P, 8, Gurumurti, Subordinnto Jdudge of Kumbge
konam,in Small Cange Suits Nos, 501, 502, 503 and 510 of 1901, C
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Held, that the present suit was barred by section 43 of the Code of Civil Proce-
dore. Thongh there were separate muchilikas for the fuslis 1306 and 1305, yeb
there was hnt one canse of action, namely, the non-payment of rent by a tenant
to his landlord.

Surr for rent. The Subordinate Judge gave the following
judgment :—

“ Plaintiff, Inamdar of the Sarvamaniam villages of Valuthur,
&e., sued to recover from the defendant, one of his mirasidars,
Rs. 477-12-8 being arrears of melvaram due for fasli 1305 under
a registered muchilika for five years executed by the defendant on
20th May 1891. The defendant disputed the value of paddy as
also the claim for faslijasti and interest. He also pleaded set-off
and added that the suit was harred by section 438 of the Code of Civil
Procedure as a suit for fasli 1306 had been filed already. I think
the objection under section 43, Code of Civil Procedure, is untenable.
This suit is on a registered muchilika which gives six years’ time to
sue for the rents as they fall due, whereas the other suit (Original
Suit No. 64 of 1900 on the file of this Court) for rent of fasli 1308, as
admitted between the parties, was on a patta and a revenue judg-
ment based thereon which allow plaintiff only three years’ time to
sue for the rent they refer to. Causes of action and limitation
periods are different in each case and so I think the plea of bar under
section 43 is untenable.” He gave judgment for plaintiff :

Defondant filed a civil revision petition which came on for
hearing before Subrahmania Ayyar, I., who held that the Subordi-
nate Judge was right in deciding that this suit was not based on
the same cause of action as that on which the suit for the rent for
the fasli 1806 had been based. He dismissed the petition.

Petitioner preferred this appeal under article 15 of the Letters
Patent.

M. Joseph Satye Nadar for appellant.

C. Ramachandra Rau Sahdb for respondent.

JupauENT.— We do not think that the orders of the Subordi.
nate Judge and of this Couvt which are appealed against can be
supported. Though there were separate muchilikas for faslis 1306
and 1808, yet there was but one cause of action, viz., non-payment
of rent by a tenant to his landlord. Though the rents became

payable under different documents and at different times, they are"

"nly different claims under the same cause of action or tenancy.
“'tig case 18 very similar to the case where several articles are sold
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in sueeession by A to B. If the vendor sues for the price he
must sue for the price of all the goods sold up to the date of his
suit and cannot sue soparately first for one and then for another,
Chockalinga Pillai v. Iwmnera Firuthalem(l) and Granbly v,
Ayhroyd(2) there quoted. Section 43 of the Civil Procednre Code
is o bar to the second auit.

We set aside the order of this Cowrt appealed agai nst and the
decree of the Subordinate Judge and dismiss the suits with costs
throughout, '

APPELLATE CIVII.

Before Mr. Jusiice Subrahmania Ayyar and Mr. Justice Davirs.

GOMATHAM ALAMELU (PerrrioNer~—PraINTIvr), AUPELLANT,
V.

KOMANDUR KRISHNAMACHARLU (Secowp CouNrrr-
PEIITIONER—BECOND DErENDANT), RESPONDRNT.*

Jurisdiction—8uit on mortgage—~Fund situated outside tervitorial jurisdiction of
Court—Court otherwise cowmpetent lo entertain swit—Deciee pussed withowt
oljection—Eweention of deeree.

A snit ou a wmortgage was instituled in the Court of the District Munsif ot
Nellore, which was competent to try a suit of its nature nud value; but the
mortgaged lands wore situated within the jurisdiction of the Court of tho Districs
Munsif at Tirupati. A decrce was passed for the amount due and for wale, no
objection being raised as to waunb of jurisdiction of the Nellore Conrt to tey the
case. When the decree-holder applied for an ordey ahsdlute and for execution of
the decree, objection was taken that tho Court had no jurisdiction to enfertain
the puit, and that the docreo mssed by it could neither be mado absolute hor
be execubed :

» Held, that the decrec wagnot a mere nullity, and insgmuch as no objection kad
baen talken to the entertainment of the suit before the decrce had heen pessed,
the judgment-debtor should not be allowed to object ta the validity of the docree
in the course of ity exocution.

(1) 4 Mad. H.C.R., 334. (2) 1 Exch., 470,

* Civil Miscellaneous Second Appeal No, 48 of ]‘102 presonted againgt the
order of T, M. Swaminadha Ayyar, Distriet Jodge of Nellove, dated 25th Novems
ber 1801, in Appeal Suit No. 85 of 1901, presented against the order of T, M%’f
Rungachari, District Munsif of Neliore, in Miscellaneons Petition Na, 122 of 1801
jn Ori gma.l Suit No, 40 of 1898,



