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The other question argued before us on behalf of the appellant
is that exccution should proceed only against the widow who alone
is the legal representative of the fivst defendant, and that execution
cannot proceed against the filth defendant even if he be in posses-
sion of any portion of the first defendant’s assets that was his
scparate property.

We think that this contention is well founded. The name of
the fifth defendant should be struck off the record and execution
should be granted wider section 234 aguinst the widow as the
legal representative of the deceased first defendant. If the latter
has left any separate property tle same may be attached, even in
the hands of the fifth defendant, just as it might be aftached if it
were found in the hands of any stranger.

In the result we allow the appeal with costs and setting aside
the order of the Distriet Judge we direct him to restore the petition
to his file and to dispose of it afresh according to law.

APPELLATE CIVIL.
Before Mr. Justice Subraiimania Ayyar and Mr. Justice Davies.

MATARATJA OF JEYPORE (Arerernant), PerrrioNse,
7.
SRINILADEVI PATTAMATIADEVT axp sworuer (REsroNpENTS),
REsroNDENTS. ¥
Vizagapatam Agency Rules—Rule XXXI—Right to petition Government—Rule of
a substantive character-—Revision in execuntion proceedings.

Raole XXXI of the Agency Rules for the District of Vizagapatam is of a sub-
stantive churacter and provides for reyision in execution und other petitions in
regard to which no right of appeal has Leen given,

Rule XXXI is not ultra vires.

Exzcurion Petition, filed in the Cowrt of the Agent to the Gover-
nor, Vizagapatam. - An order was passed on the petition by the
Acting Scnior Assistant Agent, against which the petitioner

* Civil Miscellaneous Petition No. 792 of 1900 under rule 81 of the Agency
Rules for Vizagapatam District praying in the circumstances siated therein for
peview of the judgment of W. 0. Horne, Agent to the Governor afi Vizagaputem,
dated 5th April 1000, in Miscellaneous Appeal No. 1 of 1900, preserted against
the proccedings of W. Lys, the Senior Assistant Agent at Visagapatam, dated
22nd Decersber 1899, in tho matter of Civil Miscellancous Petition Mo, 30 of 1899
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appealed to the Agent, who confirined the order. The petitioner
now presented this Civil Miscellanoous Petition, under Hule 20 of
the Ageney Rules for the District of Vizagapabar.

V. Krishnaswami dyyar and O, B, Lovcenkata Chariar for
potitioner.

P. R. Sundara Ayyar for respondents.

JopamenT.—Objection was taken on hehalf of the respondents
that Rule XXXI of tho Vimgapatam Agency Rules pave ne
general right of petitioning the Goverent, but only preseribed the
channel through which petitions that were otherwise provided for
should pass. If this view were correet, the rule would have heon
quite unnceossary, as at the timo it was enacted there were no cascs
in which petitions were otherwise provided for.  The eases to which
our attention has been drawn were provided for subscquently
to the passing of Rule XXXL  Ruole XXXI must therefore huve
been intended to provide for easos for which no previous provision
has been made, such as petitions relating, like this, to matters in
execution of decrees, for which no appeal was allowed. It is un-

‘likely that the Government should have overlooked the nocessity

for providing for revision by them of the orders of the Agent and
his assistants in the very important subject of exceution of deereos
when several rules have been made regarding the subject, and the
control of Government in the matter is expressly veserved in one
instance (see yule XXII). The provision in the rule XXX{ that
the petition thercunder received may be referred to certain
authorities, shows that the rule was one of a substantive character
and not merely to provide for the formality to be observed in the
submission of the petition. Our view is the same as that taken in
Chakrapani v. Varahalaomma(l).

It was next contended that if the rule was what we consider it
to be, it was ulfre vires inssmuch as 1t was in exeess of the
powers eonferred upon the Government by section 4 of Aet 24 of
1839 under which the rules were made. We arc unable to agree
with the contention that it was not competout for the Grovernor in
Council, acting under that section, to rescxve any control in him-
self over the Agents and their subordinates in the exereise of their
judicial powers. The words “to determine in what suits an
appeal ghall lic to the Sudar Adawlat”™ should not be understood

(1) LL.R, 18 Mad., 227,
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as restrieting the Government from making rules for the contrel Mamarara or
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of the Agents and their subordinates otherwise than by appeal to .
the Sadar Adawlat, and the words ““to determine $o what extent mfﬁfrw

the decisions of the Agents in Civil Suits shall be final” have been Parramsua-
held, in M aharajuh of Jeypore v. Jummoanedhore{1) not to disable PR
the Gtovernment from naking the decisions of the Agents subject
to review under the ovders of the Sadar Adawlat, as provided in
Rule XX, although no appeal is provided for. We consider that
the words ¢ to presoribe such rules as be may deem proper for the
guidance of such agents, ete.,” are wide cnongh to warrant the
Governor in Couneil to reserve to bimself a power of control such
as he gives himself inder Rule XXXI. TUnder the Act, the opera-
tion of the ordinary laws within the Agency Traets was exeluded,
and the confrol of the administration of Justice was virtually
vested in the Governor in Council, as is implied from the provision
empowering him to make snch rules in that respect as he devms
proper, without any limitation to his powers. The designation of
tlie officer in whom the actual administration of Justice was vested
in the Act, namely ““the Agent to the Governor ™ shows that
the Legislature itself recognized his subordination to the Gover-
nor, leaving it to the Grovernor to define and explain the cxtent of
such suhordination by Rules. Asin our opinion the Rule XX X[
was intra vires the question whether it was validated under the
Indian Councils Aet 24 and 85 Viet., Chap. 67, Section 25, docs
not arise.

It was further urged that the order was not that of the Agent
bat of his Asaistant, and so Rule X XXI was inapplicable, but we
find that the order was passed under the authority of the Agent as
is expressly stated therein.

Coming to the merits, we must take it that the Agent’s order
refusing to attach and sell the property in execution of the decree
was not passed in the exercise of his discretionary power under the
eoncluding part of clause 2 of Rule XX XI but because the Agent
vongidered the property was not liable to be proceeded against in
execution of the decreo. The Agent relied on a provision of the
Civil Procedure Code which does not apply to the Agency Tracts.
The property sought tobe attached, viz., the interest of the defend-
aut in the land, even assuming it was a glant for her maintenance

(1) LL.R. 24Mad, 345.
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of Rule XX XI, by which alone the Agent was bound. He shonld
therefore have granted execution unless the application for execu-
tion was barred by limitation. This, the Agent held, was not the
case with reforence to the only contention before him, that it had
become barred subsequent to August 1896. Though the correct-
ness of this view could not be impzached, the respondent's vakil
wanted to show that the execntion of the decree had become harred
previous to 1896,  As this point was not raised hefore the Agent,
and no satisfactory explanation was forthcoming why it had not
then been raised, we must decline to allow the question of limita-
tion to be re-opened in the manner suggested. 'We must therefore
reverse the ovder in question aud diveet that the application for exe-
cution be restored to the file and procceded within due course. The
petitioner’s costs in this Court should be paid by the respondeut.

APPELLATE CIVIL.

Before Mr, Justice Subrahmania Ayyar and Mr. Justice Davies.

PERUMALLA SATYANARAYANA (Prrri1oNER), ArpELLANT,
) Ve
PERUMALLA VENKATA RANGAYYA (CoUNIER-PETITIONER),
REsponpeNT.*

Civil Procedure Code—dAct XIV of 1882, ss. 523, 3G5-—Adgreement for arbitration
Jiled in Court—Death of one of the parties—dpplication by leyal representative
to be brought on record.

Where matters in differcnce have heen submittod to arbitration, the suh-
mission is, under the law in force in British India, not revocable without just
and sofficivnt cause, even where the submission has not heen made a rula of Court.
And whero the submission hag been made a rule of Court and has becomo the
subject of a snit, it ean only e revoked hy leave of the Cowrt upon good cunse
being shown. Tho poliey of tho Indian Loegislaturo has been mnot to follow
the English common law with regard to reforences to arbitvation. Such contracts
are nob revocable, in Indin, ‘at the will of cither party, nor will tho anthority of

" an arbitrator necessarily be rovoked by the death of one of the partieg to

* QOivil Miscellaneous Appeal No. 189 of 1902, prosonted againgt the order
of F. H, Hamnett, District Judge of Géddvari, dated 11th July 1902, and passed
on Civil Miscellaneous Petitign No, 144 of 1902 in Origimﬂ Suit No. 18 of 1901,



