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vreraxa Decessary for me to state the facts of the case or to do more than

?IT.‘“ state my conclusions as shortly as possible after the very full

Muriv-  judgment of Sir Subrahmanya Ayyar, J.
EUMARA
ASiRY, The cause of action in the former suit was to recover the

mortgage amount by sale of the mortgaged premises. The present
suit is a suit to recover possession of the land from persons
who are in wrongful possession,

Although the first and second defendants in the present suit
were joined as defendants in the first suit, as persons claiming an
interest in the land, the present claim formed no part of the cause
of action in that suit nor was it a cause of action upon which the
plaintiffs could rely in the alternative or otherwise in support of
the relief they sought in that suit. The cause of action in the
present suit is totally distinet and different and therefore the suid
is not barred. The appeal should be dizmissed with costs.

APPELLATE CIVIL.
Before Mr. Justice Benson and Mr. Justice Dhashyam dyyangar.

1903.  VEERAPPA CHETIIAR (Frrre Drrexpasy, COUNTER-PEITIIONER),
April 16, 17. APPELLANT,

@.
RAMASWAMIL AIYAR (Puamtirr, PETITIONER), REspoNDeNT*

Civil Procedure Code—det XIV of 1882, 8. 234—Dersonal decrec by one pariner
against another for dissolution and for a definite sum of money—Death of
judgment-debtor—Right of decree-holder to ewecute—Joinder of wndivided
brother of deceased—Legality— Hindw Law.

Petitioner had obtained a decree againgt his three partners dissolving the
paxtnership and ordering the frst defendant to pay Lim o definite sum of money,
Before the decrce was cxeculed, first dofendant dicd, and petitioner now sought
to excoute if, under soction 234 of the Code of Givil Procedure, against the
widow and undivided hrothex of first defendant who had been joined as defendants
a8 the legal reprosentatives of the deccased. The frst defundant had not becn
sued in a representative capacity, as mannging member of his family, nor was it
shown that the business wag a family business :

Held, that inasmuch as tho decree was yurely fu personam againgt the Lrsb
defendant, and not a deorce against any property represented hy hiw, or one

* Divil Miscellaneous Appeal No. 142 of 1902, presented against the order of
E. B, Blwin, District Judge of South Arcot, dated the 27th September 1902, in
EP, No. 36 of 1002 (M.P., No. 413 of 1802), in Original Suit No, 8 of 1900,
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winding up the affairs of the partnership and providing for payment of its debts
and for distributing the surplus according to the shaves of the partners, petitioner
was not eutitled to exccute it 4 against the brother by attaching and bringing to
sale joint family property which had come to him by survivorship, whether it
was ordinary family property or property acquired for the family by the partner-
ship trade.

Held, further, that execution should procced only against the widow, who
alone was the legal representative of the first defendant, and the brother’s name
should be removed from the record. Execution should be granted, under section
234, against the widow, as the legal representative of the deceased fivst defendant,
1f the deceased had left any sepurate property it could be attached even in the
bands of the fifth defendant, just as it wight be attached if it were found in the
hands of any stranger.

ExecvrioN petition. Petitioner had brought o suit against three
defendants, his partners, for dissolution of partnership and for
winding it up. A deeree was passed (after a reference to arbitra-
tion and receipt of award) dissolving the partuership and ordering
first defendant to pay o definite sum of money to plaintiff. Before
that decree was executed first defendant died, and petitioner
brought his widow on the record as fourth defendant and his
undivided brother as fifth defendant, these being joined as the legal
representatives of the deceased first defendant. There was nothing
on the record to show that first defendant had been sued in his
representative capacity as managing member of the family ; nor
was it shown that the trade was a family business. The District
Judge ordered execution to issue against these defendants and
such property as had come into their possession, holding that first
defendant had managed both partnership and joint family
property, and fifth defendant was liable though he was not a party
to the deeree.

Fifth defendant preferred this appeal.

V. Krishnaswami Ayyar and 8. Srinivasa Ayyar for appellants,

P. B. Sundara Ayyar, T. Rapgaramanuje Charéigr and T. V.
Gopalasiwams Mudaliar for respondent.

Juvement.—~The plaintiff brought this suit against the first
defendant and two other partners for dissolution of partnership
and for winding it up. Adfter making a reference to arbitration
and xeceipt of an award, a decree was passed dissolving the
pertnership, and ordering the first defendant to pay a definite sum

of money to the plaintilf. Before the decree was executed by the.

plaintitf the fivst defendant died and the plaintiff now seeks to
execute the decree under section 234, Civil Procedure Code, against
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tho widow and andivided brother of the first defeadant. The Dis-
trict Judge has joined the widow and hrother as defendants Nos. 4
aud 5 and has allowed execution to procced against them in respeet
of such property as has come into their possession, ovidently
meaning to include not only the separate property, if any, of the
decensed, but also the pavbnership property which had been in the
hands of the first defendant and which, after the frst defendant’s
death, had come into the hands of the fifth defendant. We are
unahle to nphold the erder of the District Judge as it stands.

The principal question which has been argued before us in
support of the order is that the decree against the first defendant,
was a deeree against him as managing member of the family in
respect of the trade which he carried on in partnership with the
plaintiff and the sccond and third defendants, and that the decree
can be exccuted after his death against the surviving membor
of the family, viz, the fifth defendant, just as if he Lad been a
party to the suit. '

The decree against the fivst defendant which is sought to be
exccuted is not a decrce against any property representied by the
first defendant, noris it & decreo winding up the affairs of the
partnership providing for payment of its debts and distribuling
the surplus according to the shares of the partners (wide section
265, Indian Contract Act); but it is purely a decree i personam
against him.

We may also add that there is nothing on the record to show
that the first defendant was sued in his representative capacity as
managing member of the family nor is the trade in respect of
which the suit was brought one that is necossarily a family
business and not thoe frst defendant’s individual {rade. That being
80, we are clearly of opinion, following the Full Dench decisions of
this court in Kernalaka Hanwmantha v. Andukure Honumayya(l),
Karpakumbal Apuial v, Ganopathi Subbayyan(2), and Multia v.
Virananal(3) that the decree cannot be executed against the fifth
defendant by attaching and bringing to sale joint family property
which has come to him by survivorship whether it is ordinary
family property, or property acqunived for the family by the
partnership trade.

(1) T.LR,, 5 Mad,, 252. ‘ (2) LL:R., 5 Mad,, 284,
(8) LL.R., 10 Mad,, 358,
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The other question argued before us on behalf of the appellant
is that exccution should proceed only against the widow who alone
is the legal representative of the fivst defendant, and that execution
cannot proceed against the filth defendant even if he be in posses-
sion of any portion of the first defendant’s assets that was his
scparate property.

We think that this contention is well founded. The name of
the fifth defendant should be struck off the record and execution
should be granted wider section 234 aguinst the widow as the
legal representative of the deceased first defendant. If the latter
has left any separate property tle same may be attached, even in
the hands of the fifth defendant, just as it might be aftached if it
were found in the hands of any stranger.

In the result we allow the appeal with costs and setting aside
the order of the Distriet Judge we direct him to restore the petition
to his file and to dispose of it afresh according to law.

APPELLATE CIVIL.
Before Mr. Justice Subraiimania Ayyar and Mr. Justice Davies.

MATARATJA OF JEYPORE (Arerernant), PerrrioNse,
7.
SRINILADEVI PATTAMATIADEVT axp sworuer (REsroNpENTS),
REsroNDENTS. ¥
Vizagapatam Agency Rules—Rule XXXI—Right to petition Government—Rule of
a substantive character-—Revision in execuntion proceedings.

Raole XXXI of the Agency Rules for the District of Vizagapatam is of a sub-
stantive churacter and provides for reyision in execution und other petitions in
regard to which no right of appeal has Leen given,

Rule XXXI is not ultra vires.

Exzcurion Petition, filed in the Cowrt of the Agent to the Gover-
nor, Vizagapatam. - An order was passed on the petition by the
Acting Scnior Assistant Agent, against which the petitioner

* Civil Miscellaneous Petition No. 792 of 1900 under rule 81 of the Agency
Rules for Vizagapatam District praying in the circumstances siated therein for
peview of the judgment of W. 0. Horne, Agent to the Governor afi Vizagaputem,
dated 5th April 1000, in Miscellaneous Appeal No. 1 of 1900, preserted against
the proccedings of W. Lys, the Senior Assistant Agent at Visagapatam, dated
22nd Decersber 1899, in tho matter of Civil Miscellancous Petition Mo, 30 of 1899
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