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APPELLATE CIVIL—TFULL BENCTH.

Before Mr. Justice Benson, Mr. Justice Bhashyam Ayyangar
and Mr. Justice Russell,

CHIDAMBARA FATTER (Tnmzn DEFENDANT), APPELLAFT, 1908,
April 23,
' QO¢tober 18,
RAMASAMY PATIER awp ornees (Praixrive, e
Frrer awp Srconp Derespaxrs, L. R, or Sgcoxp Durespaxe),
Rrspovnents.

e

Limitation Act—X7V of 1877, sched. II, art, 11-—8uit to cstublish wight io or
present possession of propeviy—Atiachment of delt net secwred by wegotioble
instrument—Claim by third party—Applicotion of arts 11 to grdur lisallowing
claim—Civil Procedure CQode—cct XIV af 1352, ss. 278-281—% Pussession >’
niot restricted to mere tangible or pluysical prssession.

When a debt whiclh is not sceured by n negotiable instrument is attoched
undor section 208 of the Code of Civil Procedure o ¢laim miay be preferred by o
third party and may Le lnvestigated nuder section 278,

An order yassed on such a claim, disalliwing it, is subject to the cpervation of
section 283 of the Cods of Civil Preecdure and avticle 11 of the second schedule
to the Limitation Aet,

The words * possessed ” {in section 279) and “ possession”’ (in sections 280
and 281 of the Code of Civil Procedure) ave not used in a restricted sense as
relating to a mere tangible or physical possession. They includo construstive
possession, or possession in law, of debts and other intangible praperty.

Busavayya v. Syed Abbas Sahel, (LL.R., 24 Mad,, 20), disscuted from,

Suir for a declaration that o sum of Rs. 1,600 deposited by
second defendant in the kuri of Kannampra Nair had been
assigned by second defendant to plaintifl, for proper consideration,
that the assignment was valid, and that the money could not be
atbached and sold in execution of thedecree in Original Suit No. 377
of 1899, and that the attaochment and sale were null and void.
Second defendant had assigned his right to the money to plaintiff
in July 1900. First defendant obtained a decree against second
defendant in Original Suit No. 877 of 1899,and attached the mouey.
Plaintiff put in a claim petition, which was rejected in November
1900. TIn January 1901, the right to the money was sold and
purchased by third defendant at a court sale for Rs. 260. Plaintiff

% Appeal against order No. 170 of 1802, presented against the order of
+, Venkataramaiya, Subordinate Judge of Palghat, dated 16th October 1803, tn
” Kppes) Suit No. 482 of 1902, preferred against the decree of M, & Krishoa Kao,

Distriot Muunsif of Alatur, in Original Suit No, 656 of 1801,
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now sued for the reliefs already referred to.  First defendant pleaded
that the suit was barred by limitation as it had not been brought
within a ycar from the date of the rejection of plaintiff’s claim
petition, e impugned the assignment to plaintiff by second
defendant, and contended that the attachment and sale in exeeution
of the deerce in Original Suit No. 377 of 1899 were legal and valid,
and that plaintiff was not entitled to any relief. Second defendant
was ex parte. Third defendant supported first defendant. The
first issue raised the guestion of limitation. The District Munsif
held that the suit was barred. e said: “ Tho claim was rejected
on 29th of November 1000 ; the sale took place on 30th January
1901 ; the present suit was filed on 12th Dceember 1901, The
question is whether article 11 of the second schedule of the Limi-
tatlon Act is applicable. The claim was put in under section 278 of
the Code of Civil Procedure, and the order was passed under section
280. Jence the article is applicable.”” e dismissed the suit.

The Acting Subordinate Judge veversed that order on appeal,
holding that section 278 must relate to specifie immoveable or
moveable property, and that it would not apply to a debt attached
under section 268. Ife held, in consequence, that the suit was
not governed hy article 11 and remanded it for trial on the merits.

The third defendant preferred this appeal.

The case first came before Benson and Dhashyam Ayyangar, JJ.

P. R. Sundare Ayywr tor appellant..

I R. Subrakmania Sastri for respondent.

The Court made the following

Orper oF Revenence ro Ao Furn Brwen.—-Before disposing
of this appeal we wish to refer tho following question for the
opinion of the Full Bench, viz :—

‘Whether when a debt not seeurved by a negotiable instrument
is attached under section 268, Civil Pracedure Codo, a claim can be
preferved by a thixd party, and investigated wnder section 278,
Civil Procedure Code, and, if so, whether an order disallowing the
claim is subject to the operation of section 283, Civil Procedure
Code, and article 11 of Schedule 2, Limitation Act.

The question must be taken to have heen decided in the
negative in the case of Baseeayya v. Syed Aibas Suhel(1), but we
are doubtful as to the correctness of that decision and the question

(1) LI.R., 24 Mad., 20,
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is of sueh wide importance that we think it desirable that it should
be setfled by & Full Bench.

The cass came on for hearing in due course hefore the Full
Bench constituted as above.

C. V. dAnantakrishne dyyar (for P. R. Swndara Ayyar) for
appellant.—The suit is barred by limitation. Section 278 speaks of
“any property ”’ attached in execution. Scction 266 makes it clear
that a debtis “property.” A reference to sections 268 and 301
shows how a debt is to be attached and how possession thereof is
to be given to the purchaser. Sections 278 to 283 are wide cnough
to cover debts. The Privy Council has decided that the Code is
exhaustive (Gupal Chunder Bose v. Kartick Chunder Dey(1)). If sec-
tions 280 to 283 do not cover cases of debts, anomalies would follow.
The word “ possession ™ is used in these sections in its legal, techni-
cal sense. A creditor is in law seized of, or is in possession of, hig
debt. A mortgagor is in possession of his equity of redemption,
though physical possession of the property may be with the
nsufructnary mortgagee. Reference may be made to other secticns
of the Code where the word © possession” is used, but it is submitted
that section 355 is conclusive of the matter. 1f says that a receiver
“gshall possess himself of all such property” including ¢ debts.”
Section 246 of Act VIIT of 1859 was differently worded.

T. R. Ranuchandra Ayyar and K. 11, Subrahinania Sastri for-the
respondent.—The suit isnot barred by limitation. Axrticle 11of the
Limitation Act docs not apply, for sections 230 to 283 do not apply
to cases where debts are attached. It is only if sections 280 to 283,
Civil Procsdurs Code, apply to the attachment of debts not secured
by any negotiable instrument, that article 11 of the Timitation Act
would apply. Sections 280 to 283 speak of possession, and so they
apply only to cases of property of which there could be possession;
that is, thosc sections apply only to cases of specific moveable
or immoveahle property. The word * possession” is used in these
sections in its popular sense of “ physical possession.”” [Bmasavam
Avyavaar, J.—Should it not be taken that the word is used in
its legal sense? Whenever the Legislatare means *physical”
possession, it expressly says so—see for cxample artiele 10 of the
Second Schedule of the Limitation Act.] We rely on Mussamus

- N

(1) LL.R. 29 Cale, ¥16. .
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Crmavsara Rambutty Kooer v. Hamessur Pershad(l), Basavayya v. Syed Abbas

Parren
v,
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PATTER,

Sahel(2), Haridal dmthabhai v. dbhesang Meru(3), Monuiohiney
Dassee v. Radha Kriste Dass{d), and Ibrakim Mullick v. Ramjadi
Rakshit(h). The definition of the werd possession in the ¢ Century
Dictionary ” also supports our eontention. [Bhashyam Ayyan-
gar, J., referred to the definition of the word possession, given
in Anderson’s ‘Tiaw Dictionary,” Webster’s ‘Dictionary’ and
Stroud’s ¢Judicial Dietionary,” and suggested that ¢ possession ¥
meant such possossion as the nature of the thing permitted.]
We snbiit that section 301, Civil Proeedure Code, shows that the
Legislatnre was aware that a ““debt not seenred by a negotiable
instrument”” was not eapable of “ possession ™ as ordinarily under-
stood, and so a specific mode of delivery of such a debt is pointed
out for the purpose of execution. If scctions 278 to 283, Civil
Procedmre Code, are made applicable o all debts and other
intangible things, it is submitted that the consequences wonld bo
serious.  We submit that Basavayye v. Syed Abbas Saleb(2) is
rightly decided. ‘

The appellant was not called upon. to reply.

"The Court expressed the following

Orivion.—Our answer to the quostions put to us is in the
affirmative. In onr opinion scctions 278 to 281 of the Civil
Procedure Code are not restricted to properties under attachment
which ave eapable of tangible or physical possession.

The term “ possession’ is, no doubl, one which Is nsed in
widely different senses im dealing with different subjects, and
refers sometimes to tangible or physical possession and sometimes
to constructive possession, or possession in law. Tn Webster's
¢ Dictionary ’ the legal meaning of *“possession” includes ¢ the
having or holding of property in one's power or command.” See
also Anderson’s ¢ Dictionary of Law,” page T90.

In our opinion it would be unreasonable to restrict the
meaning of the word * possessed™ in secction 279, and of the
word “possession’’ in sections 280 and 281 to merely tangible or
physical possession. Such restricted meaning would, we think,
unduly narrow tho operation of section 278 which relates to

(1) 22 W.R., 36. . (2) TLR., 24 Mad., 20.
(3) LI.R., 4 Bom., 828, (4) LXuR., 29 Cale,, 543.
(5) LLR., 30 Calc., 710.
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elaims preferred to and objections made to the attachment of,
“any property attached.” Section 206 specifies a debt as one
species of property which is liable to attachment, and section 268
preseribes the mode in which a debt is to be attached. Section
801, which vests a debt sold in execution in the purchaser, refers
to such transfer of the debt as * delivery ”” of the debt. Noreason
can be suggested for excluding from the beneficent operation
of the claim secetions of the Code debts aud other species of
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intangible property. We may also refer to section 355 of the

Code in which the word “possess™ is clearly used as applicable
not only to tangible property but also to dehts and other intangibio
property.

We are therefore of opivion that the words ¢ possess” and
“ possession ' in the elaim sections of the Code include construc-
tive possession, ov possession in law, of debts and other intangible
propevty, and that the decision to the contrary ctfeet in Basvrayya
v. Syed Ables Sulieb(1} 18 exroncous,

APPELLATE CI1VIL.

Before Sir Arnold White, Chiof Justice, and 3y, Justice
J e, y
Subrahmenin dyyar.

McDOWELL anp Cosmeany Livierp (PLAINTIFES), AUFELLANTS,
RAGAVA CHETTY axp oruers (DEFENDANTS), REsPONDENTS.™

Btamp Aci—II of 1899, 5. 26, scled. I, art. 57 (b)—Seccuwity  for felilment of
duties as cashicr—Duty pevable~IHindw Low~—Father’s Lability in respect of
acts conslituling eriminal nffence—Tiability of sons.

In 1805, first defendant (for himsclf and on hehalf of his sons) excented a
mortgage in favonr of Ragava Chetty, who, in 1896, assigned it to MeDawell
unid Company. Tn 1800, first defendant (for himself and on bebalf of his sons),
Me.iowell aud Compeny, and the present plaintiffs enbered into another agroe-
ment whereby the former mortgage was transferred by MeDowell aund Company

(1) IL.L.R., 24 Mad,, 20,

* Original 8unit Appeal No. 27 of 1102, presented against the judgment of
Mr. Justice Boddam, deted the 21st day of April 1902, in Original Suit No, 181
of 1901,

1003,
Fobruory 20,
March 6, 12,



