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cution should be sanctioned, a Magistrate who makes an order for
compensation cannot he said to exercise his discretion wrongly.

These arc the considerations to be borne in mind in making an
order under scetion 250 of the Code of Criminal Procedure. We
therefore set aside the order of the Deputy Magistrate and divect
the appeal to be Leard and disposed of in the light of the above
ohservations.
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Criminal Procedure Code—dAct Voof 1808, sa, 100, 288—Cluirye of kidnopping and
convietion for enticing married woman-—No complaint by Insband—Legality.

The provision in section 199 of the Code of Cri minal Procedure that no court
shall take cognizance of an offence under section 498 of the Indian Penal Code
except upon a complaint made by the husband of the woman, means a complaint
by the husband of an offence under section 498, not any complaint made by the
husband. -

An accused was charged with kidoupping or abducting a woman under
seetion 366, Indian Penal Code, but the Sessions Judge, holding that the
prosccution had failed to prove cither kidnapping or abdwetion, convicted the
accused, on the evidence, of an offence under section 498. In duing so he parported
tu oct wnder section 238 of the Code of Criminal Procedure. The complaing
hefore the eonrt hnd been made by the husband, bur was only general in ferms :

Teld, that the convietion was bad.

Empress v Kallwe, (LLER., 5AllL,238), followed and appravad.

Craree of kidnapping a woman under section 868 of the Indian
Penal Code. The Sessions Judge held that the prosecution had
failed to prove either kidnapping or abduction, but, on the evi-
dence, he convicted the accused of having enticed away a married
woman, under section 498. A complaint had heen preferred by the
woman’s husband, in general terms, in which he stated that his
wife had been missed, that he searched for and found herin the
backyard of the accused who subsequeutly brought the girl out
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and locked himself in his house. The complaint concluded by
stating that the woman had informed the complainant that the
acoused had carried her into her house and gagged her mouth and
confined her in a room and threatencd to stab her if she cried out.
The accuseld was charged under section 366, Indian Penal Code,
with the result that has already been stated.

The accused preferred this appeal.

T. Venkatasubla Ayyar and Narayana Sastri for appellant.

The Public Prosecutor in support of the conviction.

JupeuENT.~—In this case the accused was charged with an
offence under scction 866 of the Indian Penal Code. The Sessions
Judge held that the prosecution had failed to prove either kidnap-
ping or abduction but on the evidence he convicted the accused of
an offence under scetion 498. In so doing he purported to act
under section 238 of the Code of Criminal Procedure. Sub-section
(3) of this section provides that mnothing in the section shall bo
deemed to authorise a conviction of any offence referred to in
section 199 when no complaint has been made as required by that
section. Section 199 says no court shall take cognizance of an
offence under section 498 of the Indian Penal Code except upon
a complaint made by the hushand of the woman. We think this
means a complaint”made by the bushand of an offence under
section 498, not any complaint made by the husband.

This is the view adopted by the Allahabad High Court in

Empress v. Kallu(l). The Caleutta High Court has taken a
different view—see Jatra Shekh v. Reazat Shelh(2). We agree
'with the reasoning, and with the conclusion of the Allahabad High

Court. The conviction is bad and must be set aside on the ground
that, there being no complaint by the husband of an offence under
section 498, the Court had no jurisdietion to convict.

The prisoner must bo sct at liberty.

(1) LLR., 5 AlL, 233, (2) LI.R, 20 Calo, 483,




