
54 THE INDIAN LAW BEPOETS. [vol . XXVII.

D o r a s a m t
PlLLAl

V ,

E mpkeok.

to tte accused, and under section 104 the accused was justified in 
voluntarily causing to the complainant the slight harm which he 
inflicted on. him, and tho constable cannot he regarded under 
section 99, Indian Penal Code, as acting' in good faith (tide section 
52, Indian Penal Code) under colour of liis office though his act may 
not he strictly justifiahle hy law. No Police Circular Order or 
other order liasheen pointed out which, though not strictly justifi
able in law, he can bond fide plead in support of the course pursued 
by Mm of entering upon the premises of the accused at midnight 
and knocking at the door. I  may also remark that tho sentence 
of three months  ̂ rigorous imprisonment which was passed upon 
the accused is unduly severe under the circumstances of the case 
even if he were guilty of any offenco. I reverse the conviction 
a.nd sentence aud acquit the accused and direct that he be set at 
liberty, the bail bond being cancelled.
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B e fo r e J u s t ic e  Bkashyani Ayyangar.

In  th e  m a tte r  of K A L AGAVA BAPIAH (Acoitsed).'^

Cvitnitial Procedure Code—Act V of 18(1S, fss, 195, 19G, 197, 215, 43G— Sanction—  
Notice to ai'cused—Refere.nca to High Court—B,0visioncil po'tversi.

Section 215 of tlie Code of Criminal Procedure is not", applicable to cage in 
xvhiob. a oommitinenfc in (,|uestion has not bcciri made uivdw any ono of tlve fouT 
sections th.ei:ein speoiried, but has been mads under the directions of the Hig’li 
Coixi-t under section 52G (1) An order of a Sessions Judge or District Magis
trate passed undei’ section 430, direotino' commitm.ent, may be quashed by the 
High Oonrt in the exercise of its revisional powers, though not under section 215. 
But an order passed by tho High Court itself under section 526 cannot be so 
revised.

Sanction accorded by Government under sectioji 197 is not null and void for 
the leaaon that no notice was given to the accused to fihow cause why it should 
not be given. It is a matter left to the discretion of Government whether such 
opportunity should be given to the person concerned before sanctioning his 
prosecution.

^ Criminal Miscellaneons Petition 3STo. 11 of 1903 submitting to the Higli 
Court for orders the order of commitment of tho aocused in Sessiona Cage” 

4il of 1902 on the file of th-̂  Sessiosie Conrt of Godavaw.



B a p i a i i .

There is a marked dirilinction between tlie classes of offences dealt "within tiif

fjection 105, clauses (?*) and (c), ;md tliose dealt v,-itli in. section 197. A  Court siattek of 
grauting sanction Tinder section 195 (̂ i) :ind (c) docs so in connection with K ai,A(5a\a 
offences committed in or in relation to any proceeding in snch Court, and the 
Court therefore Acts in its jadicial capacity in granting* the sauction on legal 
evidence. Eut the GoTcrnment, in accordiiig or witljkolding- sanction, under 
soction 197 (for tbo prosecution of a public servant in respect of an oifence 
alleged to have been committed by him as .suds public servant), acts purely in its 
executive capacity and the sanction need not be based on legal evidence.

The Criminal Pz’ocedure Code does not prescribe any pai’ ticular form for the 
sanction rec^uired by section 197, as it does in the case of a sanction accorded 
under section 195.

R e f e r e n c e  to the High Court under section 215 of the Code of 
Criminal Procedure. The accused had been a member of the 
Municipal Council of Ellore and was charged -^ith having com
mitted an offence under section 168_, Indian Penal Code. The 
accused had been committed to the Sessions Court for trial in 
pursuance of an order of the High Court. On the case being 
called on, objection was taken to the legality of the sanction, "which 
had been, accorded by G-overnment in the followiD.g order :—
Sanction is accorded to the prosecution of [naming the accused] a 
member of the Municipal Council of Ellore on a charge of having 
committed an offence under section 168, Indian Penal Code. The 
grounds of objection were (1) that no notice had been giren to the 
accused before the sanction had been accorded ; and (2) that the 
order did not specify with sufficient clea.mess the offence with 
which he was charged. The Acting District Judge referred to 
Queeyi-EmpresH'v. Sheik JSeari{l) and Qluoen-̂ Enijn'ess v. 8aynavier{2) 
andj in submitting the case for orders, expressed the view that 
the employment of the word “ sanction ” by the legislature 
imported a judicial element into the act of the executive. On the 
second objection, he referred to the fact that in the order according 
sanction no intimation was-given as to the nature of the offence 
under section 168, which the accused was charged with committing, 
nor as to the place where or the time when it had been committed > 
nor was there anything in the order to show whether the facts of 
the charge eventually preferred were before the Government when 
the sanction was accorded.

Mr. Jo/m for the accused*
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In the OiiDEit.—Tlie. Acting’ Sessions Jiidgo of Godavaii makes this 
k1Yu?av*v I’ofti'cnce under section 215 of tlic Criminal Procediu'e Code for 

t[uashing a commitment made to his Court, by the Sub-Divisional 
Magisti'atd of -Bllorc, nndor an order made by the High Court 
imder section 526̂  clause (1) lY , Criminal Procedure Code—the 
point« of lavv urged by him for quasliini '̂ the (jommitmcnt being 
that the Local Goverinnont accorded the sanction, under section 
197, Criminal Procedure Code, for the prosecution of the accused 
without giving him previous notice, and that the sanction accorded 
does not specify -with yuffioient cleai-ness the offonce for which he 
is to bo prosecuted.

In my opinion flection 215 of the Griminul Procedui-e Code 
under which thi» rcfcrcncc has been made, is inapplicable tu the 
case inasmuch, as the conimitment in question iy not one made 
under any one of the four 8ecti,ons|theroin Bpecified, but is one made 
under the direction ol: the Higli Court under section 52C) (1) IV. 
The uaye w'as pending before the Sub-1 divisional Magistrate of 
Ellore, who was trying the case (under chapter X X I, Criminal 
Procedure Codo) on a charge which had been framed against the 
accused -when the case was pending before the Joint Magistrate of 
Eajahmundry, before it was transferred by the District Magistrate 
to Ellore; and on an application made by the accused to the 
High Court under section 526 oi' tlie Criminal l^rooednre Code 
for a transfer of the cascj the Pligh Com-t transferred its trial 
to the Sessions Court of Bajahmundry and directed the Sub- 
Divisional Ma.gistrfj,te to commit the accused for trial to that 
Court.

It will be observed that, under sections 436 and 526 of the 
Criminal Procedure Code, a comroitmoni; may be made withont a 
charge against the aocnsed (pide section 226 of the Criminal 
Procedure Code) and neither of these, sections is specified in 
section 215. The order of a Sessions Judge or District Magistrate 
passed under section 436 directing commitment can be quashed by 
the High Court in the oxerciae of its re visional powerSj. thoagli not 
under section 215 ; but an order passed by the Hight Court itself 
under section 526 cannot be so revised. The case, which has been 
thus committed to the Sessions Judge for trials should be disposed 
of by him according to law and it will of course be ocjmpetent to 
him to discharge the aecused, it', in hio opinion, tlie pointy of law 
urged by him be well founded.
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Even if it were competenfc to the High Court to quash the 
eomniitment imder section 215 of the Cxii'ninal Procedure Code

K a l a g a v a

or under any other power I see no sufficient reason to do so, as in E a p x a h .  

m j opinion' neither of the grounds urged b j the Sessions Judge is 
well founded.

The sfinction accorded hy Grovernment i7nder section 197 can
not be held to be null and void for the reason that no notice "ŝ’as 
given to the accused to show causo wh} such sanction should not 
be given. It is a matter left entirely to the discretion of Grovern
ment whGther such opportunity should be given to the person 
concerned before sanctioning his prosecution and the Criminal 
Court before which ho is prosecated is not an appellats authority 
over Government in the matter of the sanction. There is a marked 
distinction between the classes of ofteuces dealt with in section 195, 
clauses 1 (/>) and (r), and those dealt with in section 197. A Court 
granting sanction under section 195, clausoa (6) and (c), does so in 
connection with offences committed in or in relation to any pro
ceeding in such Court and the Court therefore acts in its judicial 
capacity in granting the sanction upon legal evidence. But the 
Grovernment in according or withholding sanction under section 
197—for the prosecution of a public servant in respect of an offence 
alleged to have been committed by him as such public servant-— 
acts purely in its executive capacity and the sanction need not be 
based upon legal evidence. The G-overnment is certainlj’ not 
acting in a judioial capacity nor exercising a judicial fimotion m 
authorising or sanctioning a prosecution under sections 196 and 
197 of the Criminal Procedure Code, and there is nothing in the 
signification of the word ‘ sanction ’ to ‘ import ’ as the Sessions 
Judge supposes “  a judioial element into the act of the executive/^ 
and th.e ruling of the Full Bench in Queen-MnjJress v. SMJc 
Bcari(l) referred to by the Sessions Judge has no application 
whatever to the present case.

Nor can it be reasonably held that the sanction accorded 
by Government to tho prosecution of the accused for an offence 
under section 168 of the Indian Penal Code is not a sanction for 
prosecuting the accused on the charge specified in the complaint.
The offence with which he is chatrged in the complaint is “  that 
during the term of his office as Municipal Councillor he was a
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I n t h e  partner in tlie year 1898 in all the contracts of Mr. Andrews, wlio 
\rAVA capital of his own but was trading with the funds supplied

Bapiah. to him by the defendant (and) that the said Mr. Andrews had taken 
up in July 1^98 the coritraot for the supply of gravel and metal to 
the Ellore Municipality.”  The proceedings of the Government of 
Madras sanctioning the prosecution of the accused for having as a 
member of the Municipal Council of Ellore, committed an offence 
punishable iinder section 168 of the Indian Penal Code, recite 
that a letter from the Collector, Godavari district, dated 9th 
January 1902, “  submitting report in the matter of the proposed 
removal, etc., of certain Councillors of the Ellore Municipality ”  was 
read and thereupon an order is passed declining to remove from 
office two of the Municipal Councillors named in the order, but 
sanctioning the prosecution of the present accused. It is therefore 
clear that the report of the Collector related to the proposed 
removal of two of the Councillors and to the prosecution of the 
accused for having, v^hile a Municipal Commissioner, had, an 
interest in contracts with the Municipal Council and that Govern
ment after consideration of the facta set forth in the Collector’s 
report accorded its sanction for the prosecution of the accused and 
did not delegate its authority to the Collector, as was done by the 
Board of Eevenue in the case of Qucen-Einpresff v. 8amavier{V) in 
which it was held that no sanction for prosecution had in law been 
given by the Board of Revenue, inasmuch as it simply authorised 
the Collector to prosecute the accused in that case “  on such of the 
charges set forth in the Deputy Collector’s report as he thinks 
likely to stand investigation by a Criminal Conrt/’ The Criminal 
Procedure Code does not prescribe any particular form for the 
sanction recLuired by section 197, though in the case of a sanction 
accorded under section 195, sub-section (4) thereof prescribes that 
the sanction “ shall, as far as practicable, specify the place in 
which and the occasion on which the offence was committed.”

The complaint lodged against the accused in the present case 
is definite and specific and the complainant produced the above 
proceedings of the Governmont as according sanction for the 
proseontion instifciLted by him and it is simply a captions objection 
on th6 part of the accused—raised apparently for the first time 
"before the Sessions Court—to say that the sanction aooorded by

68 THE INDIAN LAW  BEPORTS. [VOL. X X V Ii.

(1) I.Ji.B., 16 Mad., 468,



VOL. x x v i i . ] MADRAS SERIES. 59

Government does not disclose the particular contracts in respect 
of wliioh. liis prosecution lias been sanctioned. The sanction of 
GoYernment to prosecute him, as a Municipal Oouncillor of EUore 
under section 168 of the Indian Penal Code, can only he iu respect 
of his alleged interest in acme municipal contracts and it is not 
pretended or suggested that the sanction might relate to some 
contract or contracts other than that referred to in the complaint. 
If the letter of the Collector read in the proceedings of the 
Government and thus incorporated therewith had been produced 
before the Magistrate or were even now produced before the 
Sessions Court by the Public Prosecutor, there would be no room 
for such quibble and captious objection on the part of the accused.

For the above reasons the commitment made to the Sessions 
Court will stand and the Sessions Judge will proceed to try and 
dispose of the case according to law.

I k T£!e
M A T T E E  OF
K a l a g a v a

E apiah.

APPE LLA TE  C R IM M A L .

Before Sir Arnold White, Chief Jwtice, and Mr. Justice 
Suhrahmania Aijyar.

In  t h e  m a t t e e  of  TAMMI EEDBI ( C ojj.p l a i n -i w t ).' '̂

Criminal Procedure Code— Act T of 1S98, s. 250— Order Jor compensation.

The question whether the discretion given by Reotioxx 250 of the Code o£ 
Criminal Procedure has been rightly exercised, must always depend upon the 
facts of the particulai’ case. If the false charge ia of such a nature that u 
prosecution is necessary on grounds of public policy, it may well be that a 
magistrate would exercise his discretion wron^iy if, instead of sanctioning h 
prosecution, ho awarded compensation. If the false charge.is one which does not 
render it necessary on grounds of public policy that a prosecution should be 
aanctionedj a magistrate who makes an order for compensation cannot be said to 
exercise his discretion wrongly.

Order for compensation under section 250 of the Code of 
Criminal Procedure. The case was referred to the High Court 
for orders, under oircumstanoes which are set out in the following

1903.
February-

18.

*  Case referred Eo. 157 of 1902 (Criminal Eevision Case JTo* 536 of 1902) for 
the orders of the High Court nnder section 4)38 of the Code of Criminal Procedure 
hy  Lewis Moore, Sessions Judge of lieUary Pivisionj in his letter dated llt i i  
ISToTsmbes BTo* 27604


