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It is argued that by custom a lease of this kind entitles the
- grantee to hold permanently. It mav or may not be so, bub the
eriterion for registration is what is expressed on the face of the
docnment.

If we had to go info the question of what incidents are anuexed
by custom to grants of the kind we would have to bear in miund
that one of such incidents is that the tenant can relinquish the
holding at the end of any fasli and, therefore, before the expiry
of five years.

The appeal therefore fails and is dismissed with costs.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar.

JAYANTI SUBBIAH (PraiNTiFr), APPELLANT,
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ALAMELU MANGAMMA (Dzrevvant), REspoNDENT.*

Hindw Law—Hnusband's debts binding on widow in sespect of assets eame to her
hands as legal representative— Widow’s right o reside #n husband’s house.

Under the-Hindn Law, the maintenmice of a wife by Ler husband is o matter
of persoual obligation ariging from the very existence of the rclation and guite
independent of the possession by the huosband of any property, ancestral ar
acquired, and his debis take precedence of her claim for maintenance.

‘Whevre the family consists of only the hushand and the wite, all debts whieh
would bind the husband personally will necessarily be binding on the widow in
respect of all the agsets svhich have come to her hands as his logal representative.

Where a debt has been incurved by the husband only as o surety and not for
the benefib of the family, it will be binding on the assets in the hands of the
widow just as it will bind the whole of the family property if it devolves upon a
son by right of survivorship. ‘

Where an undivided Hindn family consists of two or miore males, related ns
father and sons, or otherwise, and one of them dies leaving a widow, she has
o right of mainbenance against the surviving co-parcencr or co-parcencrs quoad
the share or interest of her deccased husband in the joint family proparty
which has come by survivorship into the hands of the surviving co-parcener or
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eo-parceners, and though guch right does not in itself form a charge upon her
husband’s share or interest in the joint family property, yet, whenever it
begomes mecessary to enforce or preserve such right effectually, it may be made
a specific charge on a reasonable portion of such joint family property, such
portion not cxceeding her hushand’s share or interest therein.

Such right may also, in certain cases, be cnforced against the transferee of
joint family property. Manilal v. Beitara, (I.1.R., 17 Bowm., 398), discussed.

The deceased hushand of defendant exesuted a promissory note as a surety,
and after his death a decree was obtained against the defendant, his widow, an
the promissory note. The decree-holder attached a honse which liad belonged
to the deceased, and in which the widow was vesiding, brought it to sale and
purchased it. On his endeavouring to obtain possession the widow resisted
on the ground that slic had a right of residence in the house during her
lifetirae and could not, therefore, be ejected :

Held, that the decree-holder was entitled to be given possession of the housge
and that the widow had no right of vesidence therein.

Perition under section 828 of the Code of Oivil Procedure.
Petitioner was plaintiff in Original Snit No. 16 of 1892 in which
the present counter-petitioner, who was the widow of one Nara-
nappa, was defendant. That suit was based on a promissory
note which had been made in plaintiff’s favour by the defendant’s
fate husband, Naranappa, the counter-petitioner being sued as
his widow and legal reprosentative. Petitioner obtained a decree,
in execution of which he attached, brought to sale and purchased
a house of the deceased, in which the counter-petitioner had been
and was living., Petitioner attempted to obtain possession under
section 318. of the Code of Civil Procedure, but was resisted,
under section 334, by counter-petitioner, who claimed that she
had a right to reside in the residential portion of the house during

‘her life and could not be ejected. Further facts appear from the

following order of the District Judge :—

“ Oroer.—The house of the deceased Naranappa has been
sold in execution to satisfy a debt incurred by him on a promis-
gory note, The question at present to be settled is whether the
widow of Naranappa can be ejected from the house. The prom-
issory note was dated February 1892. Suit (Original Suit No.
16 of 1892) was filed against the widow Alamelu Mangamma.
The first issue in that suit was :—(I) Whether fhe promissory
note sued on is genuine and was executed for oonéicﬁamtion or
not ? - From the judgment in the case, it appears that two
brothers Govindappa and Venkappa owed the plaintiff Rs. 1,500,
and they further. obtained a loan of Rs. 1,000 (at the request 5f
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the deceased Naranappa) from the plaintiff. For this Rs. 2,500
the deceased Naranappa executed the promissory note, subject of
the suit. 1t is not apparent from the judgment what consideration
Naranappa received for cxecuting the promissory note. It has
been mentioned now that Naranappa executed the promissory
note to oblige his relations. In order to determine the question
mentioned above it is necessary to seitle the question whether the
debt evidenced by the promissory note was binding on the family
and therefore on the widow of the deceased Naranappa. The
decree is against the property of the deceased Naranappa and
binds the widow as the representative of her late hushand. The
family consisted of the husband and wife only. There is no
finding in the case that the debt was a family debt binding on
the family. In fact, we might consider the finding on the first
issue mentioned as tending to the conclusion that the debt was a
personal debt hinding on the deceased Naranappa only and his
property. This would scarcely be sufficient te enable the Court
now to hold that the widow had lost hev vight of residence. She
would lose her right only if the debt was a family debt and the
house was being sold to satisfy that debt. I cannof now conclude
on the evidence that the debt was a family debt. Under these
circumstances, I find that the widow has not lost her right of
residence. She cannot therefore be ejected from the residential
portion of the house. The other part of the house, I understand
from the Amin’s report, has been delivered to the purchaser.
Roamaradan v. Rangammai(ly and Venkatwnmal v. Andyappa
‘Ohetti(2) have been referred to in argument” and the decision as
regards law based entirely on these decisions.’

Petitioner preferred this appeal.

A. T. Ambrose for appellant,

Dr. 8. Swaminadian for respondent.

Buasmvam Avvancar, J —The appellant is the decree-holder
in Original Suit No. 16 of 1892, which he brought, on a promis-
sory note made by the deceased Naranappa, against his widow
and legal representative, the respondent. In execution of that
decree hg attached and became the purchaser of the bouse of the
deceased Naranappa in which the widow, the respondent, had
been and was living at the time of the purchase. When he

(1) LL.R., 12 Mad., 260. @) LLR., 6 Mad., 130.
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proceeded to obtain delivery of the house under section 318 of the
Civil Procedure Code, he was resisted under section 334 by the
respondent on the ground that she had a right of residence
during her lifetime and thut she could not therefore be ejectod
from the residential portion of the house. The District Judge
upheld her contention holding that Naranappa’s liabiliby under
the promissory nste was incurred by him only as a surety for
certain debts owing by certain relations of his to the appellant,
and that it was therefore nob incurred for the benefit of the family
cousisting only of Navanappa and his wife, the respondent. We
are unable to follow the reasoning of the Distict Judge. The
family consisted. only of the hugsband and wife and all debts which
would bind the husband personally are nccessarily binding upon
the widow in respoct of all the assets which have come to her
hands as his legal representative. Hven if the family had been an
undivided family consisting of father and son, a debt incurred by
the father only as sureby and not for the benefit of the family,
wonld bind the whole of the joint family property which may
have devolved upon the son by right of survivorship (Siaramayya v.
Venhatramanna(l) and Tularam Bhat v. Gangaram(2)) aud it
is difficult to see on what principle the Distriet Judge Lolds that
the debt is not o f-ﬁ-mily debt. Under the Hindu Law the main-
tenance of a wife by her husband is & matter of personal obligation
arising from the very existence of the relation and quite independent
of the possession by the hushand of any property ancestral or
self~acquired (Mayne’s ‘Hindu Law and Usage,” 6th edition,
paragraphs 451 and 455) aud Savitribal v. Lusimibar and Sadasiv
Ganoba(3) and his debbs take precedence of her claim for mainten-
ance (Mayne’s € Hindu Liaw,” paragraph 464). The District Judge
velios in support of his decision upon the cases of Venkatammal v.
Andyappa Chetti(4) and Bamanadan v. Runganmal(h).  He appears
fo have misapprehended the principle of those decisions,  When au
wadivided Hindu fomily consists of two or more males related as
father and sons or otherwise and one of them dies leaving a widow,
she has a right of maintenance agninst the surviving co-parcencr or
co-parcencts, quoad the shave or interest of her deceased husband

(1) T.L.R., 11 Mad, 378 (2) I.L.R., 23 Bom., 454.
(3) T.L.R., 2 Bom,, 573 at pp. 597 and 598, ‘ .
) LL.R., 6 Mad, 130, (5) TL.R., 12 Mad.,, 260,
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in the joint family property which has come hy survivorship
into the hands of the surviving co-parcener or co-parceners and
though such right does not in itsslf form a charge upon her hus-
band’s share or intcrest in the joint family property, yet when it
becomes necessary tu enforee or preserve such right effectually, it
could he made a specific charge on a reasonable porfion of the
joint family property such portion of course not exceeding her
husband’s share or intevest therein (Ramanadan v. Rangammal(1)).
Such right may also, in certain cases, he enforced against the
transfcrec of joint family property (vide section 89 of the Transfer
cf Property Act). In Venkatansnal v. dndyavpa Chelti(2), the son,
after the death of the father, incurred considerable debts and on
mortgage bonds executed by bim suits were brought and the
properties brought to sale in excention of deorees passed in such
suits. It was not shown that the debts were incurred for
purposes which could bind his mother who, on the death of her
husband, had a right of maintenance against her son guoad the
share of her hushanud in the joint family property which the son
mortgaged for a debt of his own and which was brought to sale
for realisation of such debt. It washeld that the house must he
sold subject to her right to continue to reside in the house which
sho had been oceupying till then.  In Ramanadan v. Rangammal(1),
the question was considered by a Full Bench. In that case the
undivided family consisted of a father, sons and grandsons and
on the death of the father the sons or some of them contracted a
deht and in execution of a decres passed against the sons and grand-
sons for the recovery of such debt, the house in which the widow
of the father wus living was sold. An issue was sent as fo the

nature of the debt and it was found that the debt was incurred

for the benefit of the whole family and no objection was taken to
that finding. The Judges were unanimous in holding that the
widow of the father had no right as against the purchaser o
reside in the house of her late hushand’s family. Muttusami
Ayyar, 3., observed as follows:—*I am also of opinion that the
purchase is valid as against the respondent. It is found that the
judgment debt is a family debt and I take it that the debt
though contracted only by the male co-parceners, was contracted
‘by them, not for their exclusive benefit, but for the benefit

(1) LLR.,12 Mad., 260, * (2) LL.B., 6 Mad., 130,
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generally of the joint family consisting of thomselves and
their mother. A sale for the payment of her own dobt would
bind hor interest in the hLiouse whatever ib might be, and the
decree in Original Suit No. 3 of 1882, was onc which executed
the hypothecation of 1875, and which was passod against the
represcntatives of the joint family. In those circumstances tho
respondent is not entitled to set aside the sale nnless she shows that
the deht which has led to it is not binding wpon her.” He then
distinguishes the case of Venkalammal v. Andyappa Chelti(1) on
the ground that there was no finding in that case that the debt
was a family debt, that iz to say, ‘‘a debt contracted for the
joint benefit of the mother and her sons.” A debt contracted by
the husband himself as in the present case is necessarily hinding
upon her and on his death without male issue his estate devolves
upon her by right of inheritance, in the absence of any undivided
kinsmen of his. It iz a mistake, under such circumstances, to
regard her as having a right of maintenance (which includes right
of residence) against her husband’s estate. She takes it as heir
and must administer it as such, It is only the residue that is left
after discharging her husband’s debts that will belong to her.
During her husband’s lifetime she had, no doubt, a right of
maintenance against him, but that was only a matter of porsonal
obligation on the part of the husband, quite independent of the
possession of any property and it did not form a charge upon lis
property. Kernan, J., in the Full Dench caso states that «if the
debt in respect of which the sale took place was a debt due by her
hasband, no doult could be enterlained that she had no such right.
The only doubt there could be, as it appears to me is whether her
right to veside in the houso had not accrued as against the
manager who succceded her husband and whether such manager
could have, by any act of his, voluntarily affected her right.
However the finding is, that the debt incurred by the manager
was for the benefit of the family.” The italics in the above
quotation are mine, In the case of Dalsulkkram Makasulhram v.
Laltubhai Motichand(2), the father left not only a widow but a son
who gold the house. It was held that the sale would be subject
to.the right of the widow to continue to reside therein, it being
found that there were no proper ressons for the alienstion 'by

(1) LL.B., 6 Mad., 130. (3) LLR., 7 Bom., 282,
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the son and that the purchaser bought the house admittedly with
full knowledge that the widow was residing thevein. In Bhikham
Das v. Pura(l) the owner of the dwelling house, who mortgaged
the same, died leaving him surviving his wife and mother. Ina
guit brought against both of them after the death of the mort-
gagor to enforce the mortgage, it was held thet it could be
enforced by sale of the dwelling house. Apparently it was left an
open guestion as to whether the widow (query mother) could be
ousted by the auction purchaser. Tf the dwelling house devolved
upon the mortgagor from his father, who left surviving him his
widow, the mortgagor’s mother, her right of residence could not
be defeated by a sale made in satisfaction of o debt whieh was
not incurred by the son for a purpose which would bind also his
mother. In Manilal v. Baitera(2) the house was mortgaged by
the husband in his lifetime and in exeention of a deerco enforcing
snch mortgage, it was sold and purchased by the defendant with
knowledge that the mortgagor’s widow was residing in the house
at the time of the Court’s sale. In asuit hrought by the widow to
establish her right to continue to reside during her lifetime in the

Louse, her claim was negatived in the absence “ of any allegation -
that the mortgage effected by the plaintiff's hushand was not for

the family advantage or wasin any way in fraud of her rights.”
Tt does not appear from the report of the case whether there was
any male member of the family other than the hushband. If from
the decision in that case it is to he implied that, in the view of
the learned Judges who decided it, the widow would have a right
to continue to reside in the house after it has been sold in satis-
faction of a debt owing by her husband; unless the debt was
incurred for a purpose which would be beneficial to and binding
upon his wife, I am unable to concur in that view. The appeal
is therefore allowed and the order of the District Judge is modified
by direeting that the respondent he ejected also from that portion
of the house purchased by the appellant in which she has been
residing. The order of the District Judge is affirmed in other
regpects. Tach party will bear his or her own costs of this
appeal.
Brwnsow, J.—1 concur.

(1) LLR., 2 AlL, 141. (2) L.I.R,, 17 Bom., 398,
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