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‘
Ammnnay  the decision is to the effect that paragraph C of this section docs
Y
Arnwank o i o
Mantkrad,  ynsh make out that e has a good subsisting prand fueis cnuse of

not, refer solely to a question of jurisdiction, hat that the applicant

action eapable of enforecment.

The thivd point relied apon on behall of the petitioner is that
the plaint, on the face of it, discloses a right to suc. As to this I
soe 10 reason to differ from the conclusion at which the Munsif
has arrived.

That being my view with regard to the threc points raisad on
Dhehall of the petitioner, I hold thab it has not heen shown that the
Distriet Munsif failed to cxereise a jurisdiction vested in him by
law or that he acted illegally or with material irregularity.

T dismiss the petition with costs.
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Before Myr. Justice Benson and Mr. Justice Bhaxhyon dyyangar.
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Transfer of Property Avct—IV of 1883, ss. 86, 87—0rder absolute for forecloswre
without motice to defendant in  foreclosure swit—Application o set order
aside.

A plaintit! in & foreclosure suit obtained a decree for foreclosure undor section
86 of the Transfer ol Property Act, wnd, the kime lmited for redempiion by the
delendant having expired withou) beiug extonded, tho plainbil? obtained, noder
suetion 87, but wilhout notice Lo the defendant, an ovder :lh?-‘»(_ll'll_fm; debarriug the
defendant from redeeming, and algo for delivery of possession of the movtgaged
property. On the cunbention being raised, vn appeal, that the ovrder +wwag null
and void for want of notice to the defendant :

Held, that the view of the majority of the Comrt in Mallikarjwnady Seits v,
Lingamurti Pantuln, (LL.R., 25 Mad., 244), which related to proceedings mnder
section 89 was applicable to proceedings under section 87, and that such pro-
ceedings are proceedings in oxecution of the deeree passed under section 86. In
the present case, the application had been made within one year of the date of

. * Appesl against Appellate Order No. 37 of 1902, presented against the order
of . W. P. Dumergne, District Judge of South Canara, in Appeal Huit No. 301 of
1901, presented against the ovder of T, V. Anantan Nair, Disivict Munsif of
Mangalore, on Rogular Miscellancous Pelition No. 1205 of 100 (in Regulur Snit
No, 285 of 1901),
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the decree, and, in couscyuence, under section 248 of the Code of Civil Proeedure,
nu notice way neeessiey to the delendaut.,

Neewagiewrerr lededi v Prepeeyyer, (L1aR., 22 Mad,, 188), proeceeds upou the view that
the defendant eould apply for an extension of the tine for redemption only if and
when the plaintiff applics for an order whsolnte under the second pavagrayh of
secbion §7—u view which has beew dissented from hy the Fall Bench in Vedwpuo
ratti v, Vallgbhe Vuline Rejel (LR, 25 Mad., 300).

Arprication to cancel an order passed under scction 87 of the
Transfer of Property Aect debarring the defendantin a foreclosure
suit from redeeming the mortgaged property, and directing delivery
of possession to the plaintiif in the suit.  No notice of the appli-
cation had been given to the defendant. the present petitioner.  The
District Munsit dismissed the petition. On appeal, the District
Judge said :* The plaintift obtained a foreclosure decree under
seetion 86 of the Transler of Froperty Act against the defendants
on the 16th March 1901. The decrec allowed the defendants
three months’ time to make payment and ordered that, i default
of such payment, the defendants should be absolutely debarred of
oll right to redeem. On the 10th June 1991, the third defendant
applied for further time. This application was rejected on the 6th
July and, no payment having been made, the plaintiff applied for
execntion on the 9th idem. An order was passed on the 10th idem
under the second clause of section 87 directing forcclosure and
delivery of the property to the plaintiff. Delivery was made on
the 81st July, obstrnction offered by some of the defendants
Laving been removed. The first defendant then applicd on the
11th September for the cancellation of the delivery made to the
plaintiff and for restoration of the property to himself. This
application was dismissed and the first defendant appeals. The
ground taken in appeal isthat an order under the second elanse of
section 87 or an ‘ order absolute’ as it is called in the last clause
should not have been passed without notice to the defendants and
Narayane Reddi v. Pupayyas1)hasbeen quoted as anthority for this
position.” He dealt with that case and also with the decisions in
Flayadath v Krishna(2), Ramasaini v. Saud(8) and Vallabhe Valiya
Rajak v. Vedapuratti(4) and concluded as follows:—* The resnlt
of these decisions, in my opinion, is that when a mortgagor bas,

by failing to make payment within the time limited by & decrec

(1) 1308, 22 Mad, 133, (2) 1.L.R., 138 Bad., 207,
(3) LL.R., 17 Mad,, 94, (4) LLE, 19 Mad., 40 at p. 48,
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under section 86 or under seetion 92, allowed the decree to become
final, he cannot be allowed to take advantage of the proviso to
scction 87 or section 93 and that he is not entitled to notice for the
purpose of enabling him to take such advantage, In the present
caso, the decree was less than a year old and notice was not re-
quired on any other ground. Hence I think that the order passed
under the second clause of section 87 and subsequent delivery of
the property to the plaintiff were not bad for want of notiee.”
He confirmed the Munsif’s order and dismissed the appeal.

The petitioner (defendant) preferred this appeal.

K. Narayana Rau for appellant.

K. P. Madhava Raw and 4. Srinivasa Rau for respondent.

JupameNT.—The respondent obtained a decree for foreclosure
under scction 86, Transfer of Property Act, and the time limited
for redemption by the defendant having expired without being
extended, the respondent applied under section 87 for an order
absolutely debarring the defendant from redeeming and for an
order for delivery of possession of the property to him. The
orders were accordingly made. Itis contended by the appellant
that the orders are null and void beeause no notice of the appli-
cation was glven to the defendant, appellant and the case of
Narayana Reddi v. Fapayya(1) is relied upon. That case, no doubt,
supports the contention, but that decision proceeds upon the view
that the defendant could apply for an extension of the time for
redemption only if and when the plaintiff applies for an order
absolute under the second paragraph of section 87, a view which has
been dissented from by the Full Bench in Vedapuratti v. Vallabha
Valiya Rajali(2). Following the decision of the majority of the Full
Beneh in the case of Mailikarjunadu Setti v. Lingamurti Pantulu(3)
which relatod to proceedings under section 89 of the Transfer of
Property Act, we hold that the same view is applicable to
proceedings under section 87 -and that such procecdings are
proceedings in execution of the decree passed under section 86
of that Act. In the present case the application was made within
one year of the date of decree and therefore under section 248,
Civil Procedure Code, no notice was necessary to the judgment-
debtor (defendant).

1) LL.R., 22 Mad,, 133. (8) LL.R., 25 Mad., 300,
(8) LI.R., 25 Mad.,, 244,



