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Sree Bam Chowdhry v. Dmobwndhoo Chowdhry (1), another 188B'
Division. Bench of this Oourt held that no appeal lay from an Avrtmu "
order under s.',52I. • We are of opinion that we should follow the d^bia
decision of Sir Bichard Couch in Mothooranath Tewaree v, irA°Tp*Ii
Brindabun Tewaree (2), and holding that the lower Appellate 
Oourt had no jurisdiction to receive this appeal, we set aside the 
judgment of that Oourt.

To this oux decision is limited-. W e do not decide any ques
tion whatsoever regarding the validity of the award, and whether 
it is binding .upon the parties or not. These questions, if they 
are ever raised, must be raised in appeal from the final decision, 
o f the Munsiff.

Appeal allowed.

FULL BENCH.
Before Sir Richard Garth, Knight, Chief Justice, Mr. Justiet Mitter, 

Mr. Justice Prinaep, Mr. Justice Tottenham, and Mr. Justice Pigot,
CHULTAN MAHTON (Defendant) v. TILUKDAEI SINGH ahd others

(Pl a ik t im *.)* •

“ Abwabs," Illegality of—Owes—Reg. VIII o/1793, s. 54—Beg. IV of 1794 
— Reg. V of 1812, s, Z—Beng. Act VIII of 1869, s. 11—.Act X  
o /  1859, 8. 10—Contract Act—Act I X  of 1872, s. 2B.

Wharo it is uot actually proved that ahoaba have been paid or have been 
payable before the time of the permanent settlement, a* landlord ia apt 
legally entitled to recover them, as against hia ryots, even assuming -that by 
the custom of the estate the ryots, ami their ancestors before them, have"£or 
a great number of years paid suoh afooabs.

Semble, that a claim for the recovery of alnuabs existing before the time of 
the permanent settlement would not bo enforceable.

T h is  was a reference to a Full Bench arising out of a case in 
which the plaintiffs, who were the ticcadars of a certain mouzah, 
sought to recover from a ryot Ea. 1,105-1-3, as arrears of nagdi 
and bhowli rent for the^years 1286 to 1288, together with certain

* "Pull Bench Reference on Special Appeal No. 1078 of 1883, against the 
decree of the District Judge o£ Zilluli Gya, dated 2l'st March 1888, modify
ing tho decree Of the Extra Subordinate Judge of that district, dated the 3lat 
May 1882.

(1) I. L. B., 7 Calo., 490'. (’2) 14 W. B., 327.



176 THE INDIAN LAW BE PORTS. [VOL, XI.

1885,
CET7LTAN
Mahton

o.TlIitTKT)AEI
SlSOH.

“  customary abwabs” which the plaintiffs alleged had been pre
valent in the village from time immemorial. On the nagdi tenure 
measuring 14 bighas 7 cottalis, the following cesses' were claimed

lls. Ab. P.
Bent ••• 
Dastur ... 
Hujntonn 
Sonari ... 
Butta Mai 
Batta Company 
Dftk Cess 
lload Cess

75 9 0
0 7 9 At J iinnii per bigka.
0 1 0
2 6 0 At i anna por rupee.
3 11 0 At 3 pico por rupoo. 
8 13 6 Do,
1 11 0

12 10 0

Total Rs. ... 108 6 0

On the bluywli tenure, tho following dues wero claimed, viz, :—
The m g or landlord’s duo of 1 soer 4 chittaks por maund
The punsera or harvest fee of 5 scors.
The bodhwam, 2 chittaks per maund for payment of the wages 

of the village watchmen.
The pokwi, 4 chittaks per mannd for payment of tho wages -of. 

the priest.
The viockco, 8 chittaks per maund for payment of the wages of 

the village establishments, viz., tho pwtwari 2 chittaks, the 00- 
mas hta 2 chittaks, the amm 2 chittaks, the p<dea 1 chittak, the 
natoin&inda 1 chittak.

^The nwngein, 30 seers por plough.
The siddha, 10 seers per plough (putwari’s due).
"Tlie defendant denied that any arrears o f ront wore duo ; but 

whilst admitting that he was liable to pay 1 anna per ryot for 
U ujatam , and 8 pico per rupee for Butta Oompmy, contended, 
that the other items wore illegal cesses and woro not recoverable. 
The Subordinate Judge found that tho defendant was liable for 
road-cess and for the items admitted by him, but as regardod the 
remaining items other than tho aasul rent he held that they were 
illegal, as being contrary to s. 64 of Regulation T i l l  of 1793. 
The District Judge found that tho evidence givon satisfactorily 
established a custom showing that the 6ossos claimed on the 
nagditenure had been prevalent in tho village for very many 
years, anjT tha,t they had been psyid by other ryots for a long
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period; and as regarded tke dues claimed on. the bhowli lands, 
that tlie evidence established ( I) that these dues had been dbllect- 
ed and paid firam, time immemorial; and (2) that having regard 
to the bhowli syatem that they were not excessive ; he therefore 
held, on the authority of Budhna Orauxm Mahtoon v. Jemadar 
Babu Jogeshw Doycd Singh (1), that such cesses were not 
illegal, and gave the plaintiffs a decree.

On the defendant coming up before the High Court on spe
cial appeal the Oourt (G a r t h , O.J., and B e v e r l e y , J .) having 
doubts as to whether the claim for abwabs could be enforced 
under the present Rent Law, and having regard to the conflicting 
authorities on th» point, referred the following question to a Full 
Bench:—

Whether, assuming that the abwabs in question have, by the 
custom of the estate>of which the lands form part, been, paid by 
the defendant and his ancestors, for a good many years, they are 
legally recoverable by the plaintiffs, although they are not actu
ally proved to have been paid or payable before the time of the 
permanent settlement ?

Baboo Chunder MaMub Ghose and Baboo Saligmm, Mngli 
for the appellants.

Baboo. Chm der Madhub Ghose.-—Regulation VIH  of 1793, s. 54, 
lays down that abwabs should be consolidated with the assul, 
and this claim is in contravention of that section. Regulation V df. 
1812, s. 3, although altering portions of Regulation V III o f lV-03̂  
declares that nothing therein contained shall legalize an imposi
tion. of arbitrary cesses. Section IQ of Act X  of 1859 and 
s. 11 of Beng. Act V III of 1869 provides that damages shall be 
payable by any .person exacting from tenants excess rents under 
the name of abwabs.

The cases which show that such arbitrary cesses are prohibited
—Kwfhola Kcmt Qhosev. Kanoo Mahomed Muncbil (2),' Nobin 

Chimder R oy Chowdhry v. Gooroo Qtibmd Swmah Mojoom- 
dar (3 ), Dhale& Pwam awick v. Awund Chmder Tolaputtar (4s),

1885
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(1) 24 W. R ,4 , 
(2> .ll W, R., 395.

(3) 14 W. E., 447.
(4) 5W. B., 66.
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1886 Sonnwm Soolcul v. Shaikh Elahee Buksh (1), Orjoon Sahoo 
O h d l t a n -  v. An'and Singh (2), Burnmh Chowdhry v. Sreenwnd Singh (3), 
M.AHTOM $ engur Mwnder V . Baboo Huree Mohun Thakoor (4), No bin 

T i lu k d a b i  Chunder Boy Ohowdhry v, Gooroo, Gobind Mojoomdar, (5). The 
BlHGH‘ case of Jeeatoollak Paramcwidc v. Jwgodindro Narain Roy (6) 

is distinguishable, aa there the tonant consented to pay the 
cesses.

The case of Laohman Rai v. Alcbav Khan (7) shows, where 
a custom regarding the payment of cessos is allogud, how such 
custom, should be proved, and lays down that it must be definite 
to be good.

Mr. Eva/ms, Baboo AnocUct Proscad Banerji, and Moulvi 
Mahomed Yusuf for tho respondent.

Mx. Evans contended that tho liability relating to tho pay
ment of the ahweiba flowed from tho incidents of the contract 
under which tho lands were let to tho dofondant and his ancestors, 
such incidents, thougl\ not expressly mentioned in the contrac^ 
being still deducible from tho usage or custom established on 
the evidence. The Courts bolow havo found that thoso payments 
have been paid from timo immemorial; there is not, nor has 
there been, any legal onactment which renders abwuiba which 
were collected at tlie time- of the permanent settlement, illegal. 
Reg. V of 1812, s. 3, lays down that such cesses may bo .enforced 
in certain cases by the Courts, and tho cvidoucc o f custom suffi-o fi v '
ciefttly shows that thero was a contract, express or implied, 
between the parties for the payment of these duos; and b. 9 of 
Reg. IX. o f 1825 saves certain cessos, levied according to ancient 
custom, from being affected by certain Regulations which abolish
ed such cesses. A claim for tho recovery o f abwabs existing before 
the permanent settlement would bo enforceable notwithstanding 
the provisions of Reg. Y  of 1812, Reg. Y III of 1793, Reg. IT  
of 1794, Act X  of 1859 and Bong. A ct Y III of 1869, 
because s. 64* of Reg. Y III of 1793 conta&s merely a direction 
for the consolidation, of aibwaba with the ussul ren$, but no penalty

(1) 7 W . JR., 468'.
(2) 10 W . li., 257..
(3) lf5 W . U.^29*

(4) 23 W. R., 447.
(5) 25 W, 11., 8.
(6) 22 W. 11., 12.

(7) I, L. U., I All.,' 44Q.



under the Regulation was attached to an omission on the 
part o f the landholders who might act in contravention o f that 
direction.

Section 61 of Reg. Y III of 1793 provides that persons 
suing on engagements in which the assul and abwabs shall not 
appear to have teen consolidated shall be non-suited; but this 
is not a penalty which would render the engagement illegal, 
hut merely a bar to success; and besides it refers to written 
engagements which were by that Regulation rendered obligatory. 
But all the formalities as regards such engagements were abolished 
by s. 3 of Reg. V. of 1812, and it has been settled and un
doubted law for sixty years that no written engagements or 
Bpecial forms are necessary. The bar o f section 61 having been 
long removed, there is nothing illegal in a contract to pay items 
which are lawful under s. 3 of Reg. V  of 1812, or which 
were lawful at the time of the permanent settlement, and have 
ever since been paid as a customary term embodied in the 
unwritten contract under which the ryot holds.’

The items in dispute are described in the plaint, it is true, 
as “ old usual abwabs,”  yet I submit they are not abwabs, but 
part o f the rent, inasmuch as they are definite and certain 
items, and anything which is not uncertain or indefinite is not 
an abwab within the meaning of the Regulations.

Harrington’s Analysis, Yol. II, p, 19, shows that the 
committee of circuit in 1772 proposed that such cease's as were, 
oppressive or of late establishment should not be allowed,^ 
but that such as were of long standing and had been cheerfully 
submitted to by the ryots should not be considered illegal. As 
regards the putwari' dues, Reg. X II o f 1817 shows that they may 
be paid in money, grain, or land, or in any legal manner whatso
ever. The note on abwabs in Field's Regulations, p. 61, was, 
also cited.

Baboo Molmh Ghunde% Chowdhry, on the same side, contended 
that, although there was no written agreement to pay these 
cesses, yet a contract to do so must be inferred, and cited—  
Mahomed Fayest Qhowdhry v. Jam,oo Q-aeee (1), Jeeatoollah 
Paramconich v. Jwgodindro N arain Roy (2). Payments which 

(1) I. L. B , 8 Calc,, 730. " (2) 22 W. K., 12.
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1838 were not so much in the nature of cesses as of rout in kind,
ctcultan and- which were fixed and uniform, and had been paid by the
Mahton ry0t from tho beginning, according' to  custom, were hold not

Timjxdam to be illegal cesses—Biulhnci Ova/wan Mahtoon v. Ja'netdetr
Sinuh. ftai u Jogegfour B oyal Singh (1).

Baboo Madlmb Ohunder Ghose in reply citod s. 4 of Reg,
IV  of 1794.

The opinions of the Full Bcnch were as follows
Gabth, O.J.—I  think that tho sums in question are not 

recoverable.
They are called abwabs by the plaintiff hiinsolf, and they 

are abwabs, os it seems to mo, to all infants and purposes; 
And I  consider that the Regulation of 1703, as woll aa the Rout 
Law of 1859, intended to put an end to tho abwab system, 
and to render them illegal.

It has been argued that to abolish this system is contrary to 
the wishes of both landlords and ryots, and I  believe that to be 
true.

Landlords often find it a convenient moans of enhancing'their 
rents in an irregular way; and tlie ryots, as a rulo, would 
for rather submit to pay abwabs than havo thoir assul reat 
increased.

But the system appears to mo to be clearly illegal, and I 
Consider that tho Oxvil Courts should do thoir best to put an end 
to it.

The plamtiffi’ suit will therefore be dismissed as regards the 
disputed iteins, with costs in the lower Appollato Oourt and in 
this Oourt, as woll as with tho costs of this roforonco.

M i t t e r , J. (T o t t e n h a m  and P ig o t ,  J J., concurring).—I  am 
of opinion that the question referred to us should bo answered in 
the negative.

The plaintiffs claim the disputed items as “  old usual a&wa&s." 
fn  the zemindari accounts they are also entered as abwabs, 
The defendant denied that he over paid them. Tho District 
Judge on appeal awarded a decree in favpr of tho plaintiff in 
respect of these items, on the ground that they had been realized 
by the plaintiffs and their predecessor in title from the defem

(1) 24 W. fe.,
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dant and other ryota in the estate for many years. In fact the asss 
District Judge finds that, according to the custom of the estate ohultan 
of which the defendant’s lands form part, these items have been •Mahton 

paid by the defendant and his ancestor for many years. - Tilokdabi
On these findings of fact it has been contended before us on 

behalf of the plaintiffs that the liability relating to the - payment 
of these abwabs flows from the incidents of the contract under 
which the lands were let to the defendant and his ancestors, such 
incidents, though not expressly mentioned in the contract, being 
still deducible from the usage or custom established on the 
evidence.

.1 am of opinion that this contention, so far as it goes, is sound; 
but the question is whether, having regard to the laws in force 
relating to abwabs, such, a contract is enforceable. The solution 
of this question depends upon another question, namely, whe* 
ther the imposition of such abwabs as these is prohibited and 
made unlawful by any law in force in this country ? I f  the affir* 
mative be the correct answer of this latter question, it does not 
admit of any doubt that the plaintiffs are not entitled to enforce 
the contract and to recover the disputed items; “ because every 
contract made for or about any matter or thing which is prohi
bited and mad.© unlawful by Statute is a void contract." (Section 
28, Indian Contract Act.)

Section 54, Regulation T i l l  of 1793, says: “ The imposition upon 
the ryota under the denomination abwab, mathoot, and other’  
appellations, from their number and uncertainty having become 
intricate to adjust and a source of oppression to the ryots, all 
proprietors of land.and dependant taluqdars shall revise the 
same in concert with the ryots and consolidate the whole with' 
the emu,1 into one specific sum," Then the section, in question 
fixes the end of the Fusli year 1198 in the Behar districts as> 
the time within which the consolidation was to be effected* The 
next section provides: "■'No actual proprietor of land, or depend
ant taluqdar, or farmer of land, of whatever description, shall 
impose any new abwafc or mathoot upon the ryots under any 
pretence whatsoever." Thia section, farther .provides a penalty 
for the infraction o f the aforesaid provision. Section §1 of the 
same Regulation has laid down that, " in the event of anjr claims'
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1885 being preferred by proprietors of estates or dependant takiqdars, 
~c ia n i.?A N farmers or ryots on engagements wherein the  ̂ consolidation of 
MAiiToir- abwab, &e., shall appear not to havo been made, they are

nwiKDARi to be' non-suited with costs.”  Seotion 3 of Regulation V of 
Simn. 1812 p ro v id e s  as follows: "Such  part o f Regulation V III of

1793 and of Regulation IV  of 1794 as require that the pro
prietors o f land shall prepare forms o f pottahs, and that such 
forms shall be revised by the Collectors, and which declare that 
engagements for rent contracted in any other mode than that 
prescribed by the Regulations in question shall be deemed to 
be invalid, are likewise hereby rescinded, and tho proprietors of 
land shall henceforward be considered competent to grant leases 
to their dependant taluqdara, undor-farmors, and ryots, and to 
receive correspondent engagement for tho payment of rent from 
each of these classes or any other classes of tenants according 
to such form as tho contracting parties may doom most con
venient and most conducive to thcjii’ respective interests,', 
provided, however, that nothing herein contained shall b& 
construed to sanction or legalize tho imposition o f arbitrary, 
or indefinite cessea whether under tho denomination o f abwabs, 
mathoot, or any other denomination. A ll stipulations or. 
reservations of that nature shall bo adjudged by the Courts 
o f Judicature to be null and void ; but the Court shall not
withstanding maintain and givo effect to the definite clauses 

ro f the engagements between tho parties, or, in other words,' 
.enforce payment o f such sum as may have (beon specifically agreed 
up on between thorn.” Section 10 o f A ct X  o f 1859, and s. 11 
o f Beng. A ct V III of 1869, declared tho cxaction of any sum 
an excess of tho rent specified in the pottah o f an under-tenant 
or a ryot, or payable under the provisions o f tho aforesaid Aot as 
abwabs, &c., to be illegal.

Under the provisions of the Regulations and Acts cited above; 
it seems to me that a contract for tho payment of abwabs is 
unlawful and ia not enforceable by law. It has been contended 
^before us that a .claim for tho recovery jof the chbwaJjs existing 
before the permanent settlement is enforceable notwithstanding 
these provisions, because s. 54s o f Regulation V III o f 179$ 
contained only a direction for the consolidation of the abwabs wiffi
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the asstd gumma, but no penalty was attached to an omission on 1885
the part -of the landholders to act according to that direction' Ohultab
But it seems "to me that this contention is not correct, because' Mahtonvt
s. 61 of the said Regulation, in my opinion, provided the penalty Tiltjkd aiii 

in question, that penalty being the non-suiting of the claim 
for the recovery of the ctbioabs. Even supposing that this conten
tion is valid, still the plaintiffs cannot succeed in this case. There 
being this plain direction in the Regulation, if it  was not com
plied with, it is for the landlord to prove that these abwabs 
existed at the time o f the permanent settlement. The plaintiffs 
in this case have not established this fact.

It has been nexlj contended that, although the disputed items 
in the plaintiffs' claim are described in the plaint as " old usual 
abwabs,” and in the zemindari accounts also they are designated 
as abwabs separate and distinct from the specified rent, yet they 
are not abivabs but part of the rent. This contention is mainly 
based upon the ground that anything which is certain and definite 
does not come under the class of abwabs, the imposition of which 
is prohibited by the Regulations. Although the Regulations did 
not clearly define what an abwab is, still I  think that it cannot 
be maintained that anything -which is definite and certain is not 
an abwab under the Regulations, although the parties to the 

,contract may call it so. It seems to me that the Regulations, 
without defining accurately what an abwab is, left ̂ this question 
for the determination by the Court in each case upon the evi
dence. I  cannot find anywhere in the Regulation the precase 
definition of the word abwab which would justify ’me to treat 
the disputed items of claim as part of the specified rent, although 
the plaintiffs claim them in the plaint and entered them, in the 
zemindari accounts as “ abwabs ”

It  has been further said that as there ia a contract between the 
parties for the payment of these dues under th.o latter portion of 
a. 3, Regulation V  *,of 1812, the plaintiffs are entitled to 
recover them. But the language of that section does not, in my 
opinion, support this contention; on the other hand it provides" that 
nothing therein contained shall be construed, to sanction or legalize 
the imposition of arbitrary or indefinite cesses whether .under the 
denomination of abwabs, mdthootf oi any other, denomination.”
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The last four lines of the section in question provide that the engage- 
“ ment for the payment of any sum as may have been specifically 

agreed upon between the parties shall be enforced. ■ This provision, 
it seems to me, refers only to the amount which is by the contract 
fixed as the rent payable to the landlord. The section in question 
provides mainly that the proprietors of land shall thenceforth be 
competent to grant leases to ryots, &c., and to receive corresponding 
engagements for  the payment of rent from  them. Having regard to 
the words of the section in question italicized, I think the words 
“ sum specified” refer to the amount of the rent'specified.

I  do not think it necessary to notice in detail the decided 
cases on this point. There is a clear conflict in these deci
sions, some of them supporting the view which I take. Those 
in which a contrary view has been taken have been decided 
either upon the ground that the abwabs claimed in them, not being 
indefinite and uncertain, did not come within the class of abwabs 
prohibited by the Regulations, or, upon the ground that there 
were clear contracts between the parties for the payment. The 
last-mentioned ground is evidently based upon the construction of 
s. 3, Regulation V of 1812, for which the learned Counsel for the 
plaintiffs contended.

For the reasons given above I am unable to adopt this construc
tion. The view which I take of the section in question is sup
ported by the decision of S udder Dewanny Adawlut, in liadha, 
Mdhun Serma Chowdhry v. Gungapershad Ghuckerbuttee (1). 
As* regards the other ground, viz., that anything which is not 
uncertain or indefinite is not an abwab within the meaning of the 
Regulations, I have already dealt with it.

I  am of opinion that the plaintiffs’ suit, so far as the dis
puted abwabs are concerned, should be dismissed.

P k in s e p , J.— I  agree in the judgment delivered by Mitter, J. 
The monies claimed beyond the assul jumma, or actual rent, are 
clearly abwabs, and if exacted by the Jiandlord would, under 
a 11 of Beng. Act VIII of 1869, entitle the tenant to recovej as 
damages double the gum so exacted.

In determining the matter referred to us by the Division 
Bench, it. has been necessary to trace the course of legislation 

(1) 7 Sel. Rep. 142 (o. e.), 166 (n. e.)



from tlie permanent settlement, and for fcliia purpose to make us© 
o f the edition of the Regulations and Acts o f the Legislature 
recently published by and under the authority of the Legislative 
Department, This publication reproduces the Regulations and 
Acts as they now stand on the Statute Book ■with, full effect given 
to all the amendments and repeals. Attention ia nowhere drawn, 
to any alteration in any particular Regulation or Act as it was 
originally passed. W e have been consequently much embarrassed, 
and might have been misled, in determining the meaning and 
object of the law, and our time, during the course o f the argu
ment, has been wasted in understanding a section of Regulation
V  o f 1812, "which, as it is represented in the recent publication by 
the Legislative "Department, contains only a fragment o f the 
section as it was originally enacted. In order to understand s. 2, 
Regulation Y  of 1812, it is absolutely necessary that tho entire 
section should be read, and from this it  vfill appear that its 
object was to withdraw the restriction previously placed on the 
power of zemindars to grant leases for a. period exceeding ten 
years. The first portion of that section has been, repealed, and, 
if  I  may venture to express an opinion, inconsiderately repealed. 
The mutilated section which is now alone law has been republish
ed by the Legislative Department, and if read by itself would 
reasonably imply that in 1812 the Legislature, for 'some reason 
not stated, declared that proprietors of land were competent' to 
grant leases for any period which may seem most*convenient* to 
themselves and their tenants, and most conducive to the improve
ment o f their estates.

Other similar instances may doubtless be. adduced in which 
great inconvenience, and probably mischief, will result from the 
danger of implicitly relying on a mutilated publication of the 
law emanating from so high an authority as the Legislative 
Department. I, therefore, desire to draw attention to thia matter 
that those whose duty it is to interpret the law may be warned, 
tod  I  hope also that the Legislative Department may, on a suit
able opportunity’  remedy this inconvenience in such manner as 
inay seem most conducive to the public interests involved.

Appeal,allowed:
13
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