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B e fo r e  S ir  S . S u brah m a nia  A y y a r ^  O fficiating C h ie f  J u stice , 

and M r .  J u s tice  Boddam .

1005. MTJTIIAR S A H IB  M A E A IK A H  (P l a in t ip ]?}, A ppjelI amt,
Angust 1, 2,

16.

K A D I R  S A H I B  M A E A I K A B  a n d  o th e r s  (DEPissuii^^Ts), 

R e s p o x d e n is .*

l^egotiahle iristruments—Assignee of is nt̂ gotiahle instrument oihef\ou~(> then hy 
endorsemetit may sue—Porol e%id-ey\ce- to shoit) nature of a negotiahle instru:<tf ntt

Endorsement is not the only mode by Which negotiable instruments may bi. 
tiansfcrrcd. They mo.y be otherwise assigned, and tlio assignee may sac in hie. 
own name. Ho will however have oiilj the right title and interest #f thf 
assignor while the indorsee of a negotiable instrument will have all the rights of 
a holder in due conrso.

Fatlat Amhadi Marar v. Krishnctn, (I.L .E ., 11 Mad.. 290), not followed.
Ahhoy Ohetty y, Ramachandra Uuu, (I.L  K-, 17 Mad,, 401), not followed.
Negotiable instruments nro choses in action, and the rulea in rcfedrd to them 

prior to the passing of the N'tgotiablc Instruments Act continno to ppply to thorn, 
to the extent that they are not expressly or impliedly affeotcd by any pru^islona 
of the Act.

The indorser of a promissory note jjaying o£E his immediate indorsee and 
obtaining possession of tie  note is entitled, without a ra-indorsement to himself 
to sao and recover on the note.

Negotiable instruments are enbjoot to maoh the same rules as other written 
contracts in regard to the rcoeptioii of parol evidence. Evidence of usage and 
intention of parties is adminsible to show that a promissory note e.'ceouted by an 
individual was ext cuted on behalf of a firm.

The facts necessary for this report are fulij s e t  out in the 
judgment.

Mr. N . S u h rah tia n iam  and R . Kuj^puhu'aini A y i ja r  for aj’pel- 
lants.

Y . Krishnmicami Ayyar for first, fifth and sii.th respondents.
Judgments— Sir P. Subeahmania A.^yaij. Offg. C.J.^Tho  

plaintiff’s case in short is as follows. Tbo defendants Nos. I to 6 

traded in Ceylon under the name and style of S.M.P.M.K.j and, 
while so trading, the firm obtained 25 negotiable promiisory

• Seo8nd Appeal No. 72S of 1903 presented against the decreet of AV. W . 
Phillips, Esq., Acting District Judge of Tinnovolly in Appeal Suit No. 371 of 1002 
preacnted against the decree of M.R.Ily. P. S. Sosha Ayyar, District jtfuSHif of 
Srivaituntam in Original Suit. No. 297 of 1901.



notes from different persons and iiidorsccl the same to one Mojyappa Muthar

Chettj, who agaiu indorsed them to tlie Bank of Madras af:
Coloml)o. On. tiie preseutatioii of the notes on Lehalf of tho

 ̂  ̂ K a d i r  S a h ib
ba-nk to the makers the notes were dishonoured. The said Maraikar. 
Mcvjap|ia Ohetty paid tho bank and obtained a return of them 
The defendants’ firm* gave to the said MejTappa Cl^eity thrco 
otlier promissorj notots payahlo to him or to his order which were 
indorsed 1\y Mevyappa Chetty in favour of the bank and siinilurly 
rotum'vjft to him on bis payniont to the bank after they also had 
been dishononrcd. Subsequently, in consideration of Rs. 1,500 
paid bv the plaintiH' to liim, Meyyappa (Jhotty assig'iicd in Ccyhra 
hisrig'ht to the notes by an instrument., diited the Utli April lUOl.
The defendants on demand failed to pay the amount duo by them 
upon the notes. ITie present suit is for the recovery of tho 
amount due in respect of fire out of the promissory notes made 
payable to the iirm and one out of those made by tho firm itself.

Various defences were raised which it is not nccos&nry now to 
stale. Tlie District ilunsif gave a decree to the plaintiK .̂ On 
appeal, the Bistrict Judg’e reversed the decree and dismissed tho 
suit on the technical ground that the notes not having boon 
indorsed over to the plaintiff lie could not sue on them.

Tho ■raiio ('ktidendi involved in the actual decision in T a iia t  

A m h aih  M a rar y .  K r m h n a n {l) and A b b o u  G k d t i  v. E aiu aeh an dra  

which the District Jud^e followed, has not been accepted 
as sound in subsequent cases. In Rarnackandra B a o  v. A h eeb  

B ow ih a n (d ) Shephard and Moore, JJ,, held that there was 
nothing in the Negotiable Instruments Act to restrict tho transfer 
of negotiable instruments to transfer by indorsement only, that 
such choses in action may be otherwise assigned, and that an 
a^ignce niidor an assignment of the latter class may sue in his 
own name. This was tTjllowed in MaJnmmi K huw ar AM'^. Bmuja 
B m ( 4 ]  and the authorities in support of this view of the law wili 
be found referred to and considered in tho judgment of Bh ashy am 
Ayyangar, J., in that case, whore it is pointed out that tho 
important difference between transfer by indorsement and transfer 
otb.erwise than by indorsement of a negotiable instrument is that

SEEIJES, 6-i5

(1) U  Mad., 500. (2) IL .R ,, 17 4(51,
(3) I.L.U., 2t Mad.j 657, (note) Appeal No. 173 o! iS97 (unreportod). 

24 Maa., 654..



MxTsirAB in (lie latter ease the assignee T>dll acquire iu tlie Lill oi* note, as a 
MAuuKitt oliattel, notliiiig more than the liglifc title and interest of liis 

assignor, vliereas iu tliG former case tlio assignee "by indoxst-xnent. 
i’lAKA KAi-:. will have all the rights and advantages of a liolder in dae course 

of a aegotinble instrument”  (at page 650). Btory also states tlie 
law on tlie point tlins;— “ If a promissory note is  origiiialiy 
payable to a person or bis order, then it is propetly transforaWe 
by indorsement. AYe say ' properly transferaVtle ’ becaneo in no 
oilier iray will tlie transfer con\-ey tlie legal title to tbe lsoi:2er so 

' that lie can at law liold the otiier parties liable to bim e.v cUrcctô  
whatever may be his reraedj' in equity. If there be an assignment 
thereof without indorsement, tlie bolder Ŷill thereby acquire the 
same rights only as be would acquire upon an assignment of a note 
not negotiable” (Story on ‘ Promissory NeteSj^ 7th edition, 
section 120, page 15?>),

Mr. ICrisbnasvami Ayyar on behalf of tbe respondents, in 
effeot, contended not only that the provisions of the Negotiable 
Xnstrnments Act do not permit of any land of transfer other than 
by indorsement, but wont the length of urging that in oases like 
tbe present we are precluded from travelling beyond, tbe four 
corners of the Act. Before proceeding to examine tbe provisions 
of tbe Aet  ̂ it is best to point out the fallacy underlying suob an 
extreme contention— a contention possible only when tbe true 
nature of the instrnment is overlooked. Now, a promissory note, 
•whether negotiable or not̂  is nevertheless a chose in action and is 
subject to the incidents attaching to it in that aspect, so long as 
the rules of the law merchant are not departed from. Ohoê .s in 
action have been held assignable in this country, and it has been 
held that a non-negotiable promissory note may be assigned so 
as to enable the assignee to sue upon tbe note in bis own n a i ^  
See K an h a iya  Z a l  v. D o m in g o {l ) . The' fact that tbe note is 
negotiablo does not make any difference except that it carries 
with it certain pceuliar incidents attached to it by tne 4aw 
niercbnnt. The rules in regard to these choscs in action prior to 
the Act do not cease to be any tbe Icsa applicable to them by the 
passing of tbe Act unless its provisions expressly or'im pliec^  
affect those rules* If we now turn to the Act, so far as one can 
seo, no provisions there constrain one to come to  any other
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conclusion. The onlj proyisiun of tlic x4i-ct whieli could, with any Muthak

plaasibilitj, be relied on ia snppoii oi: tiio eonfcntion imdor marukar

coasideratioB is tlie definition tlierein ot' tlie term ‘ boldor " : and
. . E a d i b  S a h ib

Mr. Krishnasvami Aiyar did lay stress on it, ]]a i tlie real Mibaikar.
import of this deCiiitfon is that, to come within it, tlio party
should te tlie owner \(t law of the ncgotiablG iiistriiniont, i .e .,

according to the law mereJiant, whatever such party’s position and
liability in equity may he. B ug this in no way interferes ■with
the diie ’̂Skpplieation of rules which arc Bijaffeetod by that law and
whieli are not to I'le ignored simply because the Negotiable
Instruments A.et does not rei'er to them. The observations of
Mr. Chalmers with reference to the English Bills of Exchange Act,
1883, may yery well bo applied to the Negotiable Iiistrameiits
Act. He says at page 123 of his book on ‘ Bills of Exchange ’ that
“  the Act deals only with transfer by negotiation, that is, transfer
according- to the law merchant. It leaves untonohod the rules of
general law which reg-nlato the transmission of bills by act of law
and their transfer as choses in action or chattels according- to
the general law (6th edition, page 128). No doubt, section 97,
clause 2, in the English Act expressly says that “ the rules of
common law including the law merchant, save in bo far as they
are inconsistent with the express provisions of this Act, shall '
continue to apply to bills of exchange, promissory notes, and
cheques ” j and section 31, clause 4, enacts that where the holder
of a bill payable to his order transfers it for value without
Indorsing it, the transfer gives the transferee such title as the
transfeFor had in the bill, and the transferee in addition acquires
the rigfit to have the indorsement of the transferor/’ These, of
course, are provisions inserted by way of caution only and do not
meaft. that, but for them, the rules of-law referred to in those
sections would have been unenforceable though there was nothing
in the other provisions o! the Act itself to forbid their application.
And Biirtuy the , absence of similar provisions ia the Indian Act
does not warrant that view that the Act abolished rules previously
established, even though they are in no way inconsistent with any
of its.provisions. This was undoubtedly the reason for Shephard
and Moore, JJ.5 upholding the assignment in question in the case

cited. It is thus clear that the absence of ah endorsement
ito the plaintiff is no bar to the suit and the ground on which the
deoislJiTof the District I udge rests is unsustainable.
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3IVIII.IH B  was next urged by Mr. KrishnaHwanii Ayyar, if liis argnment 
Mak\ik\i; respect was corrcctly understood, that upon tLc plaint

allegations themseives the property in the notes stould be taken 
5L\RAiiCAR. as still residing' in the last indorsee, tlie Bank of Madras, and, 

therefore, that the instrument of the 9th April 1901. relied on by 
tlie plaintitf, conferred on him no right whatever to the notes. 
The fallacy of this argnment is in the assumption that, notwith- 
standing the payment to the Bank of Madras of all that was due 
to it by llcyyappa Chetty as indorsor, an indorscmetff l̂>ack to 
Me}'vappa Chetty from tho Bank was, in point of law, neecssary 
to revest the title in the notes in him. I ’his contention is biit a 
repetition in difi’erent words ol‘ the a.rgimient that tfansfer of a 
negotiable promissory noto can be effected by indorsement only 
and in no other way, which has already been sufficiently refuted. 
It is true that there is no averment in the plaint of an express 
rc-transfer by the Bank to Meyyappa Chetty. But it may be 
pointed out that, when a prior indorser, in the technical language 
of the law. " takes np a note ’ (see Ellsworth v. Breweril))^ on 
payment to his immediate indorsee and discharges bis liability 
under the contract arising by the indorsement, there is no provision 
cither in the Negotiable Instminents Act or elsewhere prescribing 
the mode in which sneh ‘ taking up ’ oi’ the note is to be ostabliBhcd. 
As laid down in section 452 of Story on ‘ Promissory Notes,’ the 
posseasion of a note by the maker or by the payee or by any 
Bub8e(|aeiit indorser is f r im a  fa c ie  evidence that he is the true and 
lawful owner thereof and that he has acquired the full title 
thereto.” The proposition thus laid down iSj it scarcely seeds to 
be addedj supported by nnmerons authorities of which the leading 
one is the decision of the Supreme Court of the United States in 
D u g a n  v. The U nited SkdBs(2)^ where LivmosTOXE-, J., delivoring 
the opinion of the Courts said that ‘ i f ‘any person who indorses a 
hill of exchange to another whether for value or for purposes of 
collection, shall come to the possession thereof again, fee stall be 
regarded, mdess the contrary appear in evidence, as the Im d  fid e  

holder and proprietor of such bill and shall be entitled to recover, 
notwithstanding there may be on it one or more indorsements in 
full siibscqiient to the one to him, without producing any receipt 
or indw’sement back from either of such indorsees whose names
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(1) 11 Piclcering, per  Shaw, O.J., afc p. 820* (2) 3 Wheaton, X72 arp."^!^3.



he may strike from the bill or not as he may think proper ” Mutiiab

(0 Wheaton, 17‘2 at p. 183, reprinted in Book IV , Lawyers’ jj b̂Iikab

edition, p. 362— see also ib id ., p. 672 for Eose's notes of other
, .  ̂ ^  K ai-ir Sahib

case  ̂on the same pomt). Mabaikae.

A  further point taken by Mr. Krishnaswami Ayyar was that 
the payae and first indorser in five of the notes as well as the 
maker of the sixth was not the firm, and, oonspquenfcly, that tlie 
members of the firm, not parties to the notes, are not liable. As 
already ^tafed, the plaintiff’s case was that it was the firm that 
was liable on all the notes. Assuming that such an objection was 
distinctly raised before the lower Courts, the qxiestion is, having 
regard to the fact that the name of the pajee or the indorser 
or the maker is preceded by the letters and to the
practice of native merchants to indicate firm transactions by such 
prefixes, one of fact to be decided with reference to the evidence 
in the case. Of course the reception of parol evidence in regard 
to such a matter is subject to much the same rules as govern 
written contracts generally. In SuH^a N a ra y o n i' V a th in r y . R a m a -  

sm ni A y y a r { ] . ) , some of the points relating to the admissibility 
of such extrinsic evicJenoe with reference to a negotiable promissory 
note were considered; and it may not be superfluous to call 
attention to what the Judicial Committee said in C astrique v.
B u ttig ie (j{2 ), in dealing with a case of indorsement which was on its 
face unqualified. There, a person acted as agent in Malta for 
another person residing in England for the purpose of buying and 
remitting to him in England bills on England on account of 
mon(^ received by him in Malta. In the course of the agency 
he purchased bills in Malta and indorsed them to his principal.
It was held with reference to what the Committee referred to as 
“ ttie law merchant common to all civilized countries ” that the 
agent was not liable on the bills being dishonoured, though the 
indorsement was without any restriction of his liability and tho 
principle of the decision was explained thus :— “ The liability of 
an indorser to his immediate indorsee arises out of a contract 
between them, and this contract in no case consists exclusively in 
the*writing popularly ^called an indorsement and which is indeed 
necessary to the existence of the contract in question but that 
contract arises out of the written endorsement itself, tl«3 delivery
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JiuTiiAB of the l)ill to the indorsee, and the intention -with which that 
JiAEMMB delivery was made and accepted, as e\ineed by the words, ^poken 

or written, of the parties and the circumstances (snch as the usage
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Mabaikak. at the place, the course of the dealing between the parties ^nd 
their relative situations) under which the delivery takes place; 
thus a bill with an unqualified written indorsement may bo 
delivered and received for the purpose of enabling the indorsee to 
receive the money for account of the indorser or to enable tho 
indorsee to raise money for his own use or on tho erbdiff * f tho 
signature of the indorser or with an express stipulation that the 
indorsee, though for value, is to claim against tho drawer and 
acceptor only and not against the indorser who agrees to sell his 
claim against the prior parties but stipulates not to warrant their 
solvency. In all these cases the indorser is not liable to^the 
indorsee and they are all in conformity with the general law of 
contracts which enables parties to them to limit and modify their 
liabilities as they think fit provided they do not infringe any 
prohibitory law ” (at pages 108 and 109).

The decree of the District Judge is sot aside and the appeal 
remanded for disposal according to law. The costs will abide and 
follow the result.

B oddaMj J.— I  agree entirely.


