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PRIVY COUNCIL.

KACHI KATLIYANA RENGAPPA KALAKKA THOLA
UDAYAR (PLAINTIEF),

v.

KACHI YUVA RENGAPPA KALAKKA THOLA UDAYAR
AND AvorHEER (DETENDANTS), AND TEN OTHER APPEALS CONSOLIDATED,

[On appeal from the High Court of Judicature
at Madras.]

Hindu law—Mitahshara law—Descent of tmpartible property—Rule of primogeni.
ture—Evidence—Palayam, nature of—Acceptance by palayagar of sanad ander
Madras Regulation XXV of 1802, efect of succession to palayam—Zamindars
of Udayarpalayam —HMaintenance, amount of—Privy Council, practice ofs

When impartible property passes by survivorship from one line “of descent to
another it devolves mot on the co-parcener nearest in blood, but on the neavest
co-parcener of the senior line. ‘

Naraganti Achammagorw v. Venkatachalapati Nayonivarw, (ILLR., 4 Mad,,
250), approved, ‘

The guestion whether an estate is subject to the ordinary law of succession
or descends according o the rule of primogeniture must be decided in each case
according to the evidence given in it. )

Srimantu Roje Yarlagadda Mallikarjuna v. Srimantu Raje Yarlngadda Durga,
(L.R., 17 1.A., 134; L.L.R., 18 Mad., 400), followed. .

The acceptance of a sanad in common fovm under Madraz Regulation XXV of
1802 does not of itself, and apart from other circumstances avail to alter the
succession to an hereditary estate :

Held, in the evidence and circumstances of the case, and in accordance with
the anove principles that the Zamindari of Udayarpalayam represonted the
ancient palayam of Tdayar which was in its orvigin and up to the expulsion of the
pelayagar in 1765 an impartible estate held by one member of the family only
and not subject to the ordinary rule of Hindu law; and that notwithstanding
the acceptance by the palayagar in 1817 of such a sanad and the fact that it
was ciroumscribed in exfent the palayam retainod its character of impartibility
and descend:d to the first defendant a grand nephew in the senior line, in .prefer-
ence to the plaintiff a nephew in a junior line of descent, ag it was granted and
acecepted as equivalent in value to the ancient palayam.

The Judiciol Comwmittes will not interferb in & gnestion as to the amount of .
meintenance, which is a matter to be dealt with by the Courts in India.

[]

* Present : Lovd Mac¥AGHTEN, Sir Fop Norre, -8ir ANDREW SCORLE, a,nd,"
8iy ArrHUR Winson.
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Erevex appeals consolidated from a judgment and decree (22nd
March 1901) which varied a decres (22nd February 1899) of the
District Judge of Trichinopoly.

% The suit out of which this appeal arose was brought on the 1st
November 1897 hy Kaliyana Rengappa against Yuva Rengappa,
the first defendant, and Yuvanava Rengappa, the second defendant,
and others, for partition and recovery of possession of the plaintiff's
share in the Zamindari of Udayarpalayam, or in the alternative in
case the zamindari should be found to be impartible, for recovery
of possession of it on the ground that the plaintiff was entitled to
the whole cstate in prefercneo to the first defendant, or if the two
first claims failed, then for a decree for maintenance.

The main question for decision was whether the estate was
cld by the last poligar as an impartible estate descendille by the
rules of primogonitusg, or as a partible estate in the capacity of
manager of a jolat undivided Hindun family.

The suit was filed in the Court of the District Judge who held
that the estaté was partible and gave a decree to the plaintiff and
the second defendant for their shares of the estate. On appeal
the High Couwrt (Smepmarp and Brwson, JJ.) held that the
zamindari was impartible property, and gave the plaintiff only a
decree for maintenance.

The facts, pleadings, arguments and judgments are sufficiently
set out in the report of the case in the High Court which will be
foand in The Tdayarpaloyam case(1).

On this appeal, W. C. Bonuerjee and G. E. A. Rogs, for

Kaliyana Rengappa, the plaintiff, and Yuvanava Rengappa, the
second defendant, contended that the estate in suit was partible.
lf impartible it must he shown to he so, and there was nothing in
the evidence on the record to show that the palayam as it existed
before 1765 was impartible. Bven if it was then impartible the
confiscation of the estate which took place in 1765 was effective
tr destroy its impartibility which was never regained. The restora-
tion, even if intended, in 1802 was never carried out; and as
evidenced by the doecumments produced the transactions which led
up to the sanad of 23rd December 1817, and the words of the
sanad itself showed that what was then created was a new estate
and not a restoration of that which had been confiscaed in 1765,

{1) LLR,, 24 Mad,, 502.
45 *
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Atter 1817 the sanad then granfed was the root of title ; the grant
was made as m ordinary zamindari grant and as such the property
grauted was partible. There was no evidence to justify the finding
of the High Court that the estate conveyed hy the sanad was an
impartible estate. Reforonce was made to the fifth report of the
Select Committes on the affairs of the Hast Tadia Company, Vol-
wne 11, of the Madras edition of 1883, pages 117, 609, 610, Madras
Regulation XXV of 1802 (Rauh Venkale Narasimha dppa
Bow v. The Cowrt of Wards(l), Katchi Koliyana Bungappoe Kolakla
Tola Qodigr v. Hachtvipaye Rungappa Kalakka Towg Codiar(2),
Heainindor of Merangi v. 8rd Rajeh Satrucharly Ramabhadra Ragu(3),
and 87i Rojo Viravara Thodlrana! Rajya Lakshini Deei Garu v,
8ri Reja Vivavara Thodlranal Suiya Narayowa Dhalresy Bahadur
Garu{d).) The cases contrary to these were all distinguishable
on the gronnd that in all of them the granteo was in possession,
and the sanad granted did not affect the nature of the cstate which
continued with the iucidents it formerly possessed. In the present
case the sanad was givon to ono who was not in possession of an
impartible estate at the time of the grant, and the sanad created
wu ordinary estate partible according to Hindu law. In that
view the plaintift would be the preferable heir. HEven assuming
the estate bo be impartible the plaintitff svas, on the death of the
holder of the cstate in 18835 whon the first defeadant took posses-
wion of it, entitled to sucened ag heing the elder of two nephews of
the deceased holder in prefercnce to the fivst defendant who was
ouly a grand nephow. The plaintiff and the second dofundant
belonged to the nearest class of kindred ir which the single heir
was to be found ; the fixst defendant belonged to a remoter class.
It was also contonded that proporty in snit other than the zemin-
darl wos partible and of that the plaintiff and sccond defendant.
were entitled to shares; and that in any ense the plaintiff was
entitled to maintonance out of the estate, and that, if so, o
suffieient amounnt had not been allowed by the High Court.

Culen, X.C., and D. E. Gruyther for Yuva Rengappa, the first
defendant, and for other respondents, contended that the estate was,
provious to 1765, impartible. Reference was made to Aitchison’s

(1) L.R,, ¥ LA, 88; LL.K., 2 Mod., 128.
(2) 1M.LA, 495 ; 2 B.LR., P.C., 72,
(3) L.R. 18 LA, 45 at p. 54; LLR, 14 Mad,, 237 at p. 215,
(4) L.R., 24 A, 118 ut p. 121 ; TLLR,, 20 Mad, 256 at p, 203,
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Treaties, 8th Ed., pp. 23, 30, 3% and 40, and the documentary evi-
dence was referred to to show that the estato was a palayam, that the
ejpulsion of the holder in 1765 was not a confiscation, and that ho
was after that date in possession as a palayagar and was recognized
as such by the Kast India Company. As to what kind of tenure
a “palayam” was, Naragunty Lufchmeedavamah v. Vengama
Naidoo(1) was referred to, and it was submitted that the palayam
in suit was originally an impartiblc estate, and that if there was
no confiscation it remained so. Kven if there was confiscation,
there was restoration in 1817, and on the restoration the estate
retained its former character of impartibility, notwithstanding
the grant might bave been an act of grace on the part of the
@overnment. Recference was made to Rane Kattama Nalchiar v,
Dorasinga Tevar(2), Baboo Beer Pertab Sahee v. Maharajoh
Rojender Pertab Sakee(3), The Collector of Trichinopuly ~.
Leklkamani(4), Srimantu Reya Yarlagadde Mallikarjuna v. Srimantu
Rgja  Yarlagadda Durga(d), Ram Nundun Singh v. Maharan:
Janki Koer(6), The Ramnod case(7), Narayana v. Chenga-
lumma(8), and Zamindar of Merangi v. 3r¢ Rajah Satrucharle Rama-
bhadra Razu(9), and Madras Regulation XXV of 1802. In the
present case there was no condition in the sanad expressly stating
that the grant wus of a different character ; and even assuming
that the sanad of 1817 was the root of title, the estate granted
could be identified with the old ‘palayam. The words of the
grant were plain and unambiguocus, und where that is s the fuct
that -parties had interpieted thiom differently could not affect the
true construction : sse North-Eastern Railway Company v. Lord
Lastings(10).  Since 1817 the estate had been treated as impar-
tible, and successions to it had taken place in accordance with the
rule of primogeniture. As to the right to succoed the Iligh Court
had rightly held that the first defendant was the preferable heir.
As to maintenance it wus contended that the amount allowed by
the High Court was excessive,

(1) 9 M.I.A,, 66 at p. 85.

(2) LR, 8LA, 99; LLR., 3 Mad., 290.

(8) 12 M.LA., 1 ut pp. 29, 34.

(4) LR., 1 LA, 262 ub p. 283 ; 14 B.L.R., 115; (S.C.) 8 M.tL.C.Ra, 205,

(5) LR., 171T.A., 134 at p. 144; LLR., 13 Mad., 408.

(¢) L.R., 29 LA, 175; LL.K., 29 Calc., 828.

{7) LLR., 24 Mad,, 613, note (831). (8) L.L.R, 10 Mad,, Lat p. 7
(9) LR, 18 1A, 45 ; LL.R, 14 Mad, 237, (10) L.R., (1900), A.C, 260,
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Ross replied referring to Sri Raja Rao Vemkata Surya
Mahipati Rama Krishwa Rao Bahadur v. The Court of Wards(l).

The judgment—-of their Lordships was delivered by

Lord Macvacurry.~—These consolidated appeals have been
brought from a judgment and decree of the High Cowrt of
Judicatare of Madras which varied a judgment and decree of the
District Court of Trichinvpoly. The litigation relates to the title
to a zamindari kmown as the Zamindari of Udayarpalayam.
The principal question is whether the zamindari is a partible estate,
as was held by the Court of First Instance, or an impartible
estate descendible according to the rules of primogeniture, as the
High Court has determined. There were two other questions
raised on the appeals which may be mentioned for the purpose of
putting them aside. It was objected by the appellant in the fst
five appeals that, assuming the estate to be impartible, still he was
entitled as the preferable heir. Further, it was asserted that if he
was to be held entitled only to mainienance, the maintenance
allowed was insafficient in amount., On the other hand, the
principal respondent, the appellant in the eleventh appeal, alleged
that the allowance was extravagant and appealed on that ground.
The first of these two guestions is concinded by authority. It
is settled in accordance with a ruling of this Board that when
impaxtible property passes by survivorship from one line to another,
it devolves not on the co-parcener nearvest in blood, but on the
nearest co-parcener of the senior line—a position held by the
prineipal respondent (Naraganti Achammagaru v, Venkatachalepats
Nayaniparw(R)). As regards the second of these two questions,
it is sufficient to say that it is not the practice of this Board to
interfere in a question as to the amount of maintenance. That
is a matter with which the Courtsin India are better qualified
to deal. -

The history of the palayams, or polliams, of Southern India

"is set out in the Fifth Report of the Select Committee on the

affairs of the Hast India Company. It is there stated that
the Carnatic Poligars  were originally no more than officers of .
police to whom was committed the protection of a given por-.
tiqn of country ; headmen of villages, or public sexvants of other ‘

(1) LR, 26 LA, 83 at p. 95 ; LR, 22 Mad., 883 ot p. 306,
(2) LLR.4 Mad., 250.
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descriptions, whose actual condition had become changed to that
of military rulers during those revolutions of power in the Deccan
which bad everywhere contributed to the usnrpation of anthority
and *in no part more than in the southern division of the
Peninsula.” In this cennection it may be convenient to refor to
the judgment in the casc of Naragunty Zutchineedavamnal v.
Vengama Naidoo(1) where the following passage oecurs :—

‘¢ A polliam is explained in Wll:ons Glossary to be ‘n truct of
country subjeet to a petty chieftain.’ In speaking of poligars he
describes them as having been originally petty chieftains, oceupying
usually {racts of hill or forest, subject to pay tribute and sexvive to
the paramount State, but seldom paying either, and more or less
independent, but as having at present, since the subjugation of the
coemtry by the Bast India Company, subsided into peaceahle land-
holders. This corresponds with the account read at the Bar from the
Report of the Select Committee on the Affairs of India in 1812. A
polliam is in the nature of a Raj; it may belong to an nndivided
family, but it is not the subject of partition, it can be held by only
one member of the family at a time, who is etyled the poligar, the
other members of the family heing entifled to a maintenance or
allowsnee out of the estate.”

It is not disputed that the estate which is the subject of the
present litigation was in its origin impartible. The High Court

confirming the finding of the District Judge expressed the opinion

that there could be “no doubt that the palayam was, up to 1765,
held by one member of the family only not being subject to the
ordinsry rule of Hindu law.”

Between the year 1765 and the establishment of Bntzsh rule
in 1801, the fortunes of the family were of a very varied character.
Theroughout these troublous times, in turmoil or warfare, some-
times successful rebels, sometimes outcasts or exiles, the poligars
of Udayarpalayam iaintained or asmerted their elaim fo the
possession of their ancestral estate.

The first act of the British Government after the cession of
the Carnatic was bo issuo aproclamation addressed to the zamindars,
jageerdars, poligars, and inhabitants of the Carnatic, inviting
them “to a ready and cheerful obedience to the authority of the
Company in & econfident assurance of enjoying under the pro-
tection of public and defined laws every just and ascertained

>

(1) 9 M.LA., 66 at p. 85,
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Tig civii right, with a free exercise of the religious institutions and
,}I ey domestic usages of their ancostors.”’

Gase. To a Government Order of the 17th of July 1802, after
referring to a report of the Collestor of Trichinopoly on the
poligars of that Province, it is stated that; having regard to the
acts of sovercign authority which had been exercised by the late
Nahob in the frequent rosumption of the lands of the poligars, no
claim could bo established by them, suppoxted either by long
possession or prescriptive right; and that, while adwmitting the
injustice of the Nabob’s acts, it resulted that the expectations that
might have been formed by the poligars must have been raised
on the foundation of the lenity and moderation of the British
(Government. At the same time they cxpressed their intention
of adhering to the principles set forth in the Proclamation of
December 1801,

Then followed a long period during which the Government
wore apparently collecting information and considering the best
mode of settling the Province consistently with their declared
intentions. During this period of suspense the poligars, inelud-
ing the poligar of Udayarpalayam, received an allowance of 10 per
cent. on the not revenuc of their respective palayams, ealculatod
from the day the Carnatic was ceded to the Company. The poli-
gars themselves were taken into counsel by the Government,
or at any rate dircctions were given that their views on the
proposed arrangements should be ascertained.

{t appears from an extract frowm the proeescdings of the Board
of Revegue of the 126h of May 1814 that the poligars had heen
given to understand that it was intended to restore them to the
management of their palayams under a new arrangement of the
conditions by which they formerly held them. The Board, how-
ever, observed that on further reflection they were induced to
consider that the restoration of the poligars to the management of
their palayams would be impolitic for many reasons, the principal
of which were the known incapacity of the poligars to manago
such extensive tracts of conntry, and the confusion, ruin, and
distress in which their failure would involve, not only the poligars
themselves, but inhabitants and ryots of the palayams. With the
view therefore of effecting u more judicious arrangement without
departing. from the intention communicated to them as sbove
mentioned, n as far as immediate interests of the poligars wers
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conneeted with that intention, the Loard intimated that they would
be inelined to recomiend the Government to grant to cach poligar
saeh & nomber of villages as on an average would be egaivalent to
the benefit o xpected to be devived under che zamindari {enre.

It was ultimately determined that the villages to he granted to
the poligars shonld be made over on zamindari tenure, hearing a
swall jumima in prefercuce to that of jagheer, as contaxuplated hy
the Govegnment in 1844, in order that the character aud rights of
the poligars might be hetter defined by & sannud-i-milkeat istiwrar,

Aceordingly, on the 23vd December 1807, o samuud in vomiaon
form wus granted o Rengappa, the poligar of Udayarpalayam,
confirring wpon him the rights of o zamindar wnder Regulation
XXV of 1802, in 65 villages named in the sannud. The sannud
was GXPIBSHed to be granted in lien of all former privileges. It
declared that the grantee continning to perform the spueified
stipulations, and to perform the duties of allegriunco to the British
Governmont, its laws and regulations, was theveby authorized and
empowered to hold in perpetuity to his heirs, suceessors, and assigus
at the permanent assessment therein named the Zamiundari of
Udayarpalayan.

It only remains to notice that, from the date of the grant of
the sannud to the present time, the zamindari has uniformly been
enjoyed as an impartible cstate,

In these cirenuistances the Court of Appeal has held, and
their Lordships think rightly, that the estate is impartible, and
descendsble according to the rules of primogeniture.

There are two propositions which appear to their Lordships to
be well established and to be decisive on the point.

It the first place it is clear, as observed by Sir Richard Conch,
in the case of Srémaniu Raya Y arlogadda Mellikarjuna v. Srimantu
Raja Yariugadde Durgae(l) that “ the guestion whether an cstate
is subject to the ordinary Hindu law of succession, ur desconds
according to the rule of primogenibure must be decided in cach
ease according to the evidence given in it.”” And, secondly, it
must be taken to be wettled that the acceptunce of a sannud in
common form under Regulation XXV of 1802 does not of ituclf
and apart from other circumstances avail to alter the succegsion to
an hereditary estate.

(1) L.R., 17 LA, 134 ab p. 144,
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The Zamindari of Udayarpalayam represents the ancient
palayam of Udayar, and although for political reasons the estate
has been circumscribed in extent, it is clear that it was granted
and aceepted as equivalent in value to the ancient palayam.” On
the cession of the Carnatic the British Clovernment assured the
poligars, of whom the poligar of Udayar was one, that they would
enjoy overy just and ascertained civil right, with a free exercise
of the religious institutions and domestic usages of their ancestors,
To this assurance the Government over and over again oxpressed
a determination to adhere, although they deliberated long, and
reconsidercd their views more than once, as to the precise arrange-
ments to be made for the settlement of the country and the
restoration of the poligars.

Their Lordships will humbly advisc His Majesty that these
appeals ought to be dismissed.

The appellants in the first ten appeals will pay the costs of
those appeals. The costs of the last appeal will be borne by the
appellant therein and those costs will be set off against the costs of
the other appeals. ‘

Appeals dismissed.

Solicitor for Kachi Haliyana Rengappa Kalakka Thola Udayar
and Kachi Yuvanava Rengappa Kalakke Thola Udayar : Mrx. R. T.
Tasker.

Solicitors for Hachi Yuva Rengappa Kalakka Thola Udayar and
others: Messvs. Lawford, Walerhouse & Lawford.



