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Besore My, Justics Tolienham and My, Justice Gliose.

SRI BULLOV BHATTAOHARJI (JupeuEnT-DEBTOR) 9. BABURAM
CHATTOPADHYA. AND aNOTHER (DEoREE-HOLDERS,)*
Ewrecution of Dec:-ee-:-Sacond appeal from order passed in ewgoution of decres
upon a bond specially regisiered under 3. 53 of Aot XX of 1866— Mofus-
gil Small Cause Courts, Sulf cognieabls by—Aei XX of 1866, ss, 53 and

55—Cods of Qivil Prooedure, det XIV of 1882, ss. 244 and 5SG.

A suit upon a bond specially registered under the provisiozs of s. 53 of
Aot XX of 1866 for an amount less than Rs. 500 is cognizable by a Mofussil
Court of Small Cuuses, and under 8. 586 of the Code of Oivil Procedure
no second appeal lies to the High Court against an order passed on an appli-
cation for executionof a decree made in guch a suit,

Queere, whether an appeel lies at all agrinst such an ovder pagsed in pro-
ceodings talen in execution of suoh a decree,

THE decree, of which the right to execution formed the subject
of this appoal, was dated the 18th July 1871, and was pé,ssed
upon & bond, specially registered .under the provisions of s 53
of Act XX of 1866, the amount of the bend being less than
Rs. 500.

In the Munsifi’s Court the judgment-debtor objected to exe-
cution. of the decree being granted on the ground that the right
thereto wos barred by limitation; that the interest claimed by
the decree-holder was excessive ; and that he was not in posses-
sion of any property belonging to his deceaseds {nther against.
whom the decree had been. passed.

The Munsiff held that the decree was not barred by limitation,
that the decree-holder was not entitled to interest af s higher rate
than 12 per cent. por annum, and that the allegation by the judg-
ment-debtor as to the non-posseasian of any property belonging to
his father’s estate wag unfounded. The Court, aceordingly granted
execution allowing interest at the modified rate.

Both parties appealed to the Judge against this decision, the
judgment-creditor contending that the lower Court erred in awerd-
ing trterest ab & rate lower then that claimed,

# Appeal from Appellata Order No. 241 of 1884, ageinst the order of
W. I Meres, Esq . Judge of Midnapur, dated the 11th of July 1884, modi-
fying the order of Baboq Joy Gopal Sinhe, Munsiff of 'L‘amluh, doted the
1¥th of Novewmber 1883,
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The plea of limitation was abandoned by the pleader for the

snr_Bortovjudgment-debtor, who contended that the Court was wrong in
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granting execution against his client at all, and thers was no proof
that he had inherited any property from his fathor.,

The lower Appellate Court, however, upheld the decision of

the Court below as to the right to oxecution, and furthor held
that the judgmont-creditor was eniitled to interest at a rate higher
then that sllowed by the Munsiff and modified the order accord-
ingly.
*The judgment-debtor now specially appealed to the High Court,
and the only points raised in the appeal was the preliminary
question raised on behalf of tho respondent that, no second appeal
lay at all, and the contention raised on behalf of the appellant
that, if that wera so, no appeal lay at all from such. an order.

Baboo Uma Kali Mukerjee for tho appellant.
Baboo Doorga Mohun Dass for tho respondent.

The nature of the argumonts upon the proliminary objection
sppear sufficiently in tho judgment of the High Court (TorrEN-
AN snd GHOSE, JT.) which wos delivered by
- morrENEAM, J.—~The respondent’s ploader hus takon a prolimi-
nary objection to the hearing of this appeal. Ho has contended
that no second appeal lics to this Court in this ense; and also
that 1o appeal lay in the case at oll from tho decision of tho firs
Court, -

The subject of the appeal is as to tho amonnt of intorest o
be recovered urder a certain doereo. The decrco is datod the
18th July 1871. It was passed upon a bond specinlly registored
under Act XX of 1866, and was mode under the provisions of
8. 53 of that Act. The amount of the bond was less than
Rs. 500. The respondent’s pleader hos urged that, so far as
this second appeal is concerned, the original suit having been
one in the nature of & case cognizable by a Cowrt of Small
Causes, and the smount involved in it having been less than
Rs. 500, & second appeal te this Court is Larred by &.. 886
of the Codo of Civil Procedure. Mo hag further contended that,
by the terms of s 55.0of Act XX of 1866, no appoal at all
lay from the order of the fist Court. For the appollant it has
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been urged that the case wasnot one cognizable by & Court of 1385
Sm?\.ll Ga.usgs ; that not':hing in Act XX of 1866 bars an appeal gx1 Boire
against an order passed in the execution of a decree made under BEATTA:
. 58; and that the order in question passed by the lower e
Appellato Court, being one of a natare contemplated by s 244 hoomir
of the Code, a second appeal would lie. FADHYA.
Tho decisions in this Court have been to the effect that no
appeal lies against any order passed even in the execution depart-
ment connected with a decree made under s 53 of Act XX
of 1866; but a differcnt view of that question has been taken
in Bombnay and Allahabad. The High Courts in those places
have held thit, although the decree itself under s 53 is
final, there is no bar to an appeal upon any question raised in
the exccution department. Upon that point we propese to give
no decision in the presont instance ; for we think that this appeal
can be disposed of upon tho other ground taken by the respon-
dent’s vakil, namely, that no second appeal lies to this Court.
For the appellant it has been contended that this case can-
not be treated as one of a nature cognizable by a Court of Small
Causes, because the decree was made under the special provisions
of s. 88 of Act XX of 1868. A ruling of this Court in the case of
Nilcomul Banerjee v. Mudoosoodun Chowdhry (1) was brought
to our notice. The head-note is that the Small Cause Court of
Calcutta had no jurisdiction to make s dearse unders. 53 of
the Registration Act; and that is the only authofity which the
appellant’s vakil was able to show in support of his contention
that the present suit is not of & nature cogunizable by a Court of
Small Couses. Ib appears to us, however, that this ruling does
not govern Small Cause Courts in the mofussil. The particular
ressons given by the High Court for that decision do not apply
to Mofussil Courts. 'We see mnothing which would teke away
from Mofussil Small Oause Courts the jurisdiction o deal with
a clajm passed upon & bond specially registered under Act XX
of 1866. Wa, think that the suit was clearly one of & nature
cognizsble by a Small Cause Court in the tofussil. It has been
vuled also in this Qourt that s. 586, which bars a seeond appeal
in cages of that nature in which the original suit ‘relates to a

(1) 14 WI R" 478; 6 Bv Ll B’-’ 177.
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sum less chan Rs. 500, applies cqually to proccedings in exceution’

3 Boitoy 88 to a decree itself. The ruling is to bo found i in the case of
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Debeo Pevshad Singh v. Syud Deluwar Ali (1), and tho conton-
tion before us of the appellant’s pleader himself, if correet, shows
that s. 586 is equally applicable to procoodiugs in exccution and
to decrees ; for, according to him—aud he is probably right—the
order passed by the lower Court comes within the putview of
s. 244, and is thercforo a decfee. Soction 586 relates to appoals
from pppellate decrees, not to appeals fiom ordors.

The vakil for tho appellant farther urgod that the amount now.
in dispute is mors than Rs. 500, and that, thorofore, a second,
appeal will ie, But the terms of s 586 do nof refer to the
amgunt in dispute at the time tho appeal is preforrad, but to the
sniount or value of tho subject-mattor of tho original suit, In.
this the original suit related to a sum less than Ra. 600, It seems
to us, thereforc, clear that no second appeal lies.

The pleader for the appellant askod us that, should we holcl,
that no second appeal lies, to docide further that no first appeal
lay; and that upon that ground the ordor hoe complains of should.
be set aside. But this is not o point which is properly before:
ys at the present time. Should it como before tho Court in,
proper form it will have to be considored.

The appeal is dismissed. We make no order as to tho costs
of this appeal.

Appeal dismissed.

Befors M». Justice O'Kinealy and My, Justice Trovelyan.
AMBICA DASIA (Prawrivs) o. NADYAR COIIAND PAL (AND ON HI
pgArg w8 goNs, ARHAI COOMAR PAL anp oruung) (Durespants.)®
A ppeal—Award— Ovder setling uside devrss upon oward—Civil Procedure
Oode (det ZIV of 1882, &, 621).

All wotters in disputein a snit woro reforred to srbitration. An award was
duly made and filed, and a deeroe passod in aocordance with tho torms there-
of. Subsequently, on the application of the plaintif in the wuit, the Court
posged an order setting ssido thoe ‘decroe and the award, snd oxdering the usse

*Appesl from Appellat¢ Ordor No. 138 of 1888, against the order of
Babu Brojendra Coomar Seul, - Bai Bahadur, Judgoe of Bankura, datod 28rd of
January 1883,. reversing the ordar of Babu Jogendrs Neth Bose, Ral
Bahadur, Munaift of Crangajolghali, dated the 4th of Décembor 1862,

(1) 12 W. R, 80,



