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V.

NAGI EEDDI actd  o t h e r s  ( P l a i n t i t t s ) ,  

E e s p o x d e n t s . *

CU-il Frocediire Code—Act X IV  of 18S2, ss. 20, tiS—Amendment of plaint—  

Aniendment maij he alloteed when such amendment does not raise a  case essen- 

tially different fm n  that first set wp—Mis-ioinde>- nf parties and cant.es of 

action.

Whoro. in a suit buonghfc by fout mem'bci-s of a Iliatla family against t*io 
willow o£ a fjftli to reoovcr tho property of fcho tlQcoaaccI by right of aurvivorsliip, 
tho plaint contained tlio farther allegation that ono of tha jilsiintitTa -vvaa tlio 
adopted son of tho deotasod, and tlio defendant pleaded division and also 
denied tho n lojition, it is oi^en to tho Court on finding tho adoption proved, to jifisa 
a decrco in favour of the adopted son alone, eiren iii tho absence of a pi’ayer in 
favour of si^ch adopted son, withoat trying tho qnostion of division between tho 
plaintiffs and tho husband of the defendant. Such a course iu no way contravonos 
the provisions of section 53 (c) of the Code of Civil Proeodnro, as tha object of 
the proviso to that scction is only to prohibit amendments which involvo fcho 
trial of issues B u b s ta n t ia liy  different from tlioso raised by tho original pleadings.

Where tho finding on one of tho issues nogatives any right in tho defendant 
to hold the properties on the case set up by sankiLafendant, it is jiot open to such 
dofondanfc to insist on tlio triiil of other issues, , can only aCfeet tho rights of
the plaintiffs inter se and probably otiter rights tlefendant and jilaintiffs nOt
in issue in the suit.

Semhle : A  plaint will not bo bad as contrav'-umg: section 20 of tho Code of 
Civil Procedure bccauso it prays for a deorea ir. favour ol’ all the plaintiffs on 
certain allegations, or in tho alternative, in favour of one of them, if other allega
tions should be proved.

Snhrahmamjnm v. Venkamma, (I.L .B ., 26 Mad., 027), refei'rod to.

I n this suit tho plaiatifts alleged that thoy anjd the dcceasod 
hnskiud of tho Ural defendant wore raomhcrs df an undivided 
Hindu family. They sued to rcoov'cr property iu tho possession 
of tho first defendant and her agent, the second defendant, on the 
gronnd that the property belonged to the joint family and had

*  Aijpeal Ifo, 59 of 1002, presented against tlio decree of W . Jt. T W  
Esq., Distric* Judge of iCurnool, in Original Suit Xo. S of 1900 (vi'de A ' 

Nos. 60 S,nd 61 of 1902). ■'



devolved on the plaintiffs by riglit of snrvivorsliip. It was fiirtlicr Laksessassa 
alleged in the plaint, that subsequent to the death of her husband, Rebm.
the first defendant adopted the fourth plaintilT. The plaint prayed 
for a decree in favour of all the plaintiffs, but contained no alter
native prayer for a decree in favoni of the fonil.h plaintiff, if the 
alleged adoption was proved. The first defendant contended that 
the properties were the separate properties of her linsband, who 
Avas divided from plaintiffs and that she did not adopt tlie fom-tli 
plaintiff. ,

The fii'st issue was, whether the family was divided or 
undivided, while tbs second was, as to whether the fouith plaintiff 
had been ndopted by the defendant. On tbc second issue the 
District Judge found in favour of the adoption and struck out 
the ^rst issue as unnecessary. He passed a deei-ee in favour of 
the fourth plaintiff alone.

First and third defendants appealed to the Kigh Coint.
Dr. Swmmriadlitm kvlA F. K'rk'hna.vcam i for appellants.
P .  B-. S undara A y ija r  Kiid A .  S. Balastdn-ahm m iia A y y a r  fur 

respondents.
Judgment.— According to the plaint the claim was for the 

recovery of the property in dispute in the joint right of four 
plaintiffs, the fir.it plaintiff being the unele o_” other three. It
was also alleged that the fourth plaintiff who is a minor had been 
adopted by the first defendant as son to her deceased husband 
Pedda Nagi Eeddi, first eonsin of the first plaintiff, with the assent 
of that plaintiff. The ease of the plaintiffs was that they, and. the 
deceased Nagi Keddi were members of an undivided familyj while 
the first defendant contended that her husband had become divided 
from them. Among others, issues were raised as to whether Nagi 
liedcJi and the plaintiffs wore the members of an undivided family 
and. as to the alleged adoption of the fourth plaintiff. At the trial, 
the District Judge refrai'ned from deciding the question of division 
or non^division, and being satisfied that the adoption was true gave a 
d.eeree in favour of the fourth plaintiff only. In effect he proceeded 
to deal with the case on the footing that tlie plaint was to be 
treated as amended, as one by the fom-th plaintiff only. It was 
oontend.ed before ns that this procedm*© was opposed to section 63 
of the Code of Civil Procedure and illegal. No doubt the •proviso 
to th.at section states that no amendment should be allowed “ so 
as to ootLvert a suit of one character into a suit of another and
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LAKSHMAKkA iiiconsisteiit diaraeter.” In our opinion this provision was intended
2Ta(3i RsinM ensiu’e due observance of the well-known rule ^^jiuUcis esf juclicare  

m cm d tim  allegata et prohata .'^  The words of the proviso relied 
on should he understood as intended to prevent a ease being raised 
which would involve the trial of issues essentially diSerent from 
those that would have risen for the determination of the real 
contest between the parties with reference to the substance of the 
pleadings, as originally framed. In other words the proviso was 
meant to guard against parties being taken by surprise by the 
starting of new cases in the progress of litigation and prejudiced 
by the determination of issues, without their having had full and 
proper opportunity of adducing all the evideuce in respect of them 
and of raising all available legitimate defences. Tested by these 
principles the course adopted by the Judge in this case doô  not 
appear to ])C open to objection; foj' the real question between the 
plaintiffs, on the one hand and the first defendant on the other, was 
the issue as to adoption. If the adoption is proved, the first defend
ant has no right to retain possession of the properties and the 
question whether she should be directed to surrender them- to all 
the plaintiffs or only to the fourth plaintiff is one in which she is 
not in truth interested. Her own ease was that her hus])and was 
divided and in that view, on the adoption being proved the dccree 
to be made should properly be in favour of the fonrth plaintiff only. 
The parties really interested in agitating the question of non-' 
division are plaintiffs Nos. 1 to 3. They a.equiesced in the oom’se 
adopted by the Judge and have not preferred any appeal because a 
doerec was uot given in their favou.r also. Such being the case, it 
seems clear that the omission to try the issue as to non-division is oae 
about which the first defendant has no real ground for complaint. 
No doubt the question of division or non-division may be relevant 
as between the first defendant on the one hand and the plaintilJs 
on the other in other circumstances ; as for instance, if it should 
become necessary to determine whether the fourth plaintiff’s 
interest, in the event of his demise, would pass to the other plaintiffs 
or some of them by survivorship or to the first defendant as 
heii'. The queBtion would also be more or less relevant if the first 
defendant should bring forward a claim for mamtenance. But 
thesse arA contingencies which we are not called upon to deal \vith 
now and of course it would be prejudicial to the interest of the 
infant fourth plaintifi to involve him iri an e n q u i r y  relating to
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iiiaitera arising bo.twoon him awrl third parties A vhri aiv crtiiterit L a k s iim a k k a  

to leave tlaose matters for adjudieatioii in the future, if necessary, jtagi Reddi. 
So with reference to any question ahout the guardianship of t̂he 
fonrtii plaintiff the statns of the plaintiifs inter se might have a 
hearing; hut as the firstT defendant has repudiated the alleged 
adojition altogether she could hardly put forward any right to te 
recog'uised as his guardian.

Oiir attention was drawn on behalf of the appellants to a 
niittilier of authorities with reference to this question of amendment.
Ill nearly ail of them  ̂ the point considered was,” whether with 
reference to the facts of that particular ease the amendment then 
for decision was appropriate. None of the anihoniir-a relied on will 
lie found to be in eonfliet with the view which we take of the 
proviso to section 53 of the Code of Civil PrOei‘diire. Nor is it 
necessary for us to express any decided opinion with reference to 
another point also urged at length on behalf of the appellants, viz., 
had the plaint been fi'amecl in the alternative, that is to say, prajdng 
for a decree in favour of the plaintiffs Nos. 1 to 4 as undivided 
members and, if the Court should find that they were not undivided 
members, then a decree in favour of the fourth plaintiff only, whether 
sueh frame of the plaint would be miwarranted by section 26 of the 
Code for the effect of the amendment involved in the decision of 
the Judge is not to convert the plaint into such an alternative plaint.
As at present advised, however, it seems to us sucli a. plaint would 
have been admissible under that section according to the principle of 
the decision of the (Full Bench) in Subram .am jam  v. V en k a m n ia (l) .

Passing to the merits, we have no hesitation in holding that the 
adoption of the fom*th plaintiff has been established. The evidence 
on th6 point is all one way. The gift and acceptance of the boy 
have been clearly proved and there is no reason whatever for 
thiiiking that in .executing the document referring to the adoption 
and subsequently admitting the adoption before the public officials, 
the first defendant acted otherwise than as a free agent. It was not 
until some weeks after this adoption took place that she changed 
her mindj being probably prompted thereto by the question raised 
'by th.e Sub-Registrar as regards the validity of the instrument 
of adoption executed by her on tte ground of its having been 
engrossed on an unstamped paper as well as by the fact that the
-------- ------------------------   ̂ ---- -----
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L a k s h j ia k k a  Tahsildar ordered the registration of the lands in the names of all
Nagi Reddi plaintiffs instead of in the name of the foni’th plaintiff only, as 

was desii-ed by her. In short, her own evidence fully proyes the 
fourth plaintiff ŝ case.

As regards the claim hy the first defendant in respect of some 
of the jewels stated to be her streedhanam we see no sufficient reason 
to differ from the District Judge in holding them to be family 
property.

So far as the third defendant, who is one of the appellants in 
appeal No. 59 of 1902, is concerned the decree as against him cannot 
be upheld as there is absolutely nothing against him. He must be 
exonerated from all liability to the foui'th plaintiff, and the suit as 
against him dismissed but without costs.

As to the appeal No. 60 of 1902 also, we agree with the District 
Judge .that the appellant has failed to prove that the money and 
property taken oh;’r^i ■ of from the first defendant’s house in which 
he, her ‘ servant was lodging, was his own or his wife’s. His 
admitted circumstances strongly ai’gue against the probability of 
his being able to amass Pis. 2,000 and jewels worth over Bs. 300. 
The fact that the cash was bnried in the wall of the house is not as 
contended by his couiitfol, a circumstance in his favour but against 
him, implying- as it would prim d  fa c ie  that the property was hidden 
there by the owner of the house who is proved to have similarly 
seeu2-ed property in another house, the one occupied by herself.

In appeal No. 61 of 1902 also by the second defendant the 
appellant’s claim must be disallowed. No doubt she had been 
living with her daughter, the first defendant. And it is not unlikely 
she had some property of her own with her; but the properties 
claimed are such as she should have been able to prove' more 
satisfactorily than she has done were they in truth hers. If, as 
alleged by her a large sum of Es. 4,000- had been secured under 
ground along with that of her son-in-law, the deceased Nagi Reddi 
it is likely that some voucher or proof would have been obtained by 
her. Her aHeg'ation that she had a thousand rupees worth of grain 
also mixed up with that of her daughter is highly improbable and 
is unsupported by any evidence worth the name. As regards the 
jewels ^claimed by her, with the exception of the one awarded by 
the District Judge, the weight as stated in the inventories prepared 
by the officer of Court deputed to take charge of them doeg, not tally 
with,4he weight shown in the partition-deed entered into by . her
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with her husband’s eo-pareeQers. She made no attempt in the L a k s h m a e k a  

Court below to thi’ow any cloii'bt npon the cori'eotncss of the -weight jt a g i R e d d i . 

specified in the inventories refen’ed t o ; and the difference in weight 
is strongly against the truth of her claim. She admits that ahout 
Es. 3,000 are due to her >)y persons to whom they have heeii lent, 
and since the partition she has aoquii'ed a considerable extent of 
land. And these will account for the money, which she got in the 
partition, about Es. 2,500.

Before the District Judge there was a distinet allegation, that 
the first and second defendants and their, pnrtisans had removed 
property of consideraltlc valine from their house. It  would have 
been more satisfactory had the District Judge recorded evidence as 
to the truth of this complaint. But his omission to do so did not 
prejudice the defendants, and they have not attempted to show that 
the Judge excluded any evidence whicb they were desirous of 
adducing in regard to their ownership of the jewels, etc., claimed to 
be their own property.

W e, therefore, dismiss the appeals except so far as the third 
defendant is concerned as abeady stated. I'he first, second and 
fourth defendants will pay the costs of their respective appeals:
W e see no reason to make any order on the memorandum of 
objections.
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A P P E L L A T E  C I V I L ,

B efo re  M r , Justice S u h r a h m n ia  A y y a r  and M r , J u stice  Davies^

PULL AN APP ALLY BANKER AIN NAMBTJDBI (Dei'endant) , 1905.
.  ̂  ̂ March. 16,17.AppbllasTt, -----------------

V.

VITTIL THALAK.4T MUH.AMOD and othbbs (Plaintiffs and 
P iKST P laintiff’s E epkbbentahves), RssposnEN’Ts *

Uyotwartf tenure— Gfrani of led of tidal and navigable river on ryoiwary tenure—
Power of Gfovernment, io determine such, tenure— Lirniiaiion Act XV  of 1S77, 
seh. I lf  art. —Decree in the alternative, legality of.

Land forming the bed of a tidal and navig'able river is the absolute property 
of GrOYemment. Where GoYernment has for a long time been collecting revenue

Second Appeal Nos. 127 and 128 of 1903, presented against the»deorec of 
M.E.Ry. T. Krishna Ran, Subordinate Judge of South Malabar at Oalicut, in 
Appeal Si^t Fos. 96 an.d 97 of 1899, respectively, presented against the deoree of 
M.E..Ey. T, V, Anantan Nair, District Mnnsifj Kutnad, in Original Suit No. 507 
of li9 7 .


