
a p p e a l re la te s , th e  c la im  s h o u ld  b e  h e ld  to  b e  b a r r e d  e v e n  u n d e r  a lay a -
article 132, as the stamp duty on the plaint was not paid until
a?ter the expiry of 12 years from March 1888. The payment of S u b b a b a y a

■ . G o u n d a n .
stamp dutv, however, relates back to the date of the presentation
of the plaint, as a propter plaint, in the absence of any evidence to
show that there was fraud in putting in the plaint without a stamp
(Stuart Skinner alias Nawab Mirza v. William Orde{l)),

If the presentation was within 12 years from the date of the
payment in March 1888, then the suit would be in time. The
actual date of the payment in March 1888 does not appear, and
the question whether the suit as regai’dg this item is in time, must
be dealt with by the lower Court, on taking evidence. W e must
a lso  p o in t  o u t  th a t  th e  p la in t  is  n o t  su ffic ie n t ly  d e fin ite  as  t o  th e

property on which the charge is to be established. The plaintiff
should be required to amend the plaint in this respect. W e set
aside the decree of the lower Court and remand tbia suit as against
defendants ISTos. 1 to 9, for disposal as regards items 1 and 2 in
the plaint, in accordance with law.
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Before Sir Arnold White, Chief Jimtice, and Mr. Justice Davies, 

KRISHNAMABAZU (Plaintiff), A ppellant,
March 14.

V,

MABIiAJU (Dependant), Respondent.*

Sasements Act V of 1882, 3 . 13, cl3. (e), i f)— 'Easement of necessity— No ease­

ment on the ground of convenience ivhe-n there is other means of access—  
Bvidence Act I  of 1872, s. 92— Oral contemporaneous agreement cannot be set 
up to add to a written contract.

Held, that if A  lias a means of access to his property without going ovoi* B’s 
land, A  cannot claim a right of way over B’s land on the ground that it is the 
most convenient means of access. The law under section 13, clause (e) of the 
Easements Act is the same as the law in England.

TFutzler v. Sharpe, (I.L .E ., 15 All., 270 at p. 281), followed.
Esubaiv. Damodar Ishvardas, (I.L .R ., 16 Bom., 552 at p. 559), not followed.

(1) I.L .R ., 2 AU., 241.
*  Second Appeal No. 351 of 1903, presented against the decree of B. h. R- 

Thornton, Esq., District Judge of Godavari, in Appeal Suit No. 196 of 1002, 
preaente^ against the decree of M.R.Ky. P. JT. Satagojpa N'aidu, District Munsif 
of Bhimavaram, in Original Suit No, 649 of 1900, .



Mausaju

Keishnama- Municifa liiy  of theQihj of Poaua v . Vanmn Bajaram Gholap, (I.L.E.J 19
E A Z U  Bom., 797), not followed.

To sustam a olaiui under section IB, clause (if) of tlie Easements Act, tlip ease- 
ment claimed must be apparent and continuous.

A contract in ^viiting cannot be added to by a contemporaneous oral agreement.

Suit by the plaintiff to lestrain the defendant from interfering' 
with, his (plaintifi’e) raising a wall and to restrain the defendant 
from walking over a certain portion of plaintifi’s ground and for 
Es. 25 damages.

The plaintiff, the defendant and another Y ,  now deceased, 
were brothers. They effected a partition by deed, in May 1896, 
by which among' otber things they divided certain houses and open 
sites. A  lane leading to the defendant*’s house was easily accessible 
by using a vacant site belonging to the plaintiff under etho 
partition and by crossing a wall which divided the plaintiff’s 
property from the defendants. The exclusive right of the. plaintiff 
to the said wall was admitted by the defendant in a letter of the 
17th October 1897. The plaintiff on attempting to raise the wall 
was obstructed by the defendant, who also continued to use the 
plaintiff’s ground as a pathway to the lane. Plaintiff brought 
this suit. The defendant set up an oral agreement at the time of 
partition, by which he was to have a right of way over the 
plaintiff'’s ground  ̂and he impugned the letter of the 17th October 
1897 as having been obtained by coercion. He further alleged 
that the right of way was a necessary easement under section 13, 
clause (e) of the Easements Act.

The Distiict Munsif found on the evidence and probabilities 
that there was an oral agreement at the time of partition as set up 
by the defendant, and further that the right of waj was n ecessary 
to the enjoyment of the defendant's premises in the state it existed 
at the time of partition, although there were other means of access 
to it. He also found that the letter of the 17th October 1897 
(exhibit G-) was obtained by ooercion. He dismissed the suit 
with costs.

On appeal, the District Judge considered that the oral agree- 
ment could not be set up under section 92 of the Evidence Act, 
as it added to the partition deed which was in writing. He, how­
ever, concurred with the Munsif in finding that .exhibit 0  was 
obtained by coercion : he also held that though there was another 
way available for the defendant, still as the use of suo£ would
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caviso great inoonvenienoe to the defeodaiit, lio bad an easement KmsHXAMi- 
of necessity over plaintiff’s ground. He dismissed the appeal.

The plaintiff preferred this second appeal. Marr ĵu.
V. Ktishnasicami Ayyar and J£. Siihrahmania Sastri foi’ 

nppollant.
D r . S . S im m in a d h a n  io r  respondent.
Tudgm ext.— In this case we are of opiuioa that clause (e) of 

section 13 of tho Indian Easements Act, 1882, does not admit of 
the constwietion which has been placed upon it by tho lower 
Courts. W e think the word ' necessary ’ must be construed in 
its ordinary sense. IE A  has a svep.n3 of access to hia property 
without going over Jl’s land A  cannot claim a right of way 
over B ’s land on tho ground that it is tho most convenient means 
of access, niie law of England as io the cases in whiuh a person 
can claim an easomont of necessity so as to give him a right of 
way over another man’s land is now well settledj and thero is 
nothing to indicate that the Indian Legislatiiro intended to adopt a 
different ptinciplo. In the Bombay cases of Hsub,n v. Dmiodar 
Ishvardas{\) and The Munici<palUy of the Giiy of Foona v. Vaman- 
llojaram Qholap{'£), a suggestion was made that the question, of 
coiivcnienco might legitimately be considered, but there is no 
decision by the Courts of this country that tho criterion is con­
venience and not necessity. The ease of Wutder and another 
8hari}e\6') is- an authority for holding that tho test under tho 
law of this coanky is the same as under tho English Law. To 
adopt tho view contended for by D r . Swaminadhan would be to 
rceognize a right by way of easement in. the natuto of an easement 
of conv'onieuco. It is admitted that the respondent has a ancans 
of aeeoss to his property without going over tho appellant’s land 
and wo must accordingly hold that he lias no easement of necessity. 
lie  ie not entitled to an easement uJidcri: clause ( / )  of the section 
since tho easement which'he claims is not apparent and continu­
ous. 'I!Jio respondent failed to establish any right by agreement.
The District Judge was right in holding that oral evidence of 
an alleged agreement was inadmisaible and tho j^artition deed 
■whilst it ran.lies special provision for giving means of access to 
various portions of tho partitioned property is silent as to any
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(1) I,L .E ,, 1C Bom., 652 at p, 559. (2) 19 Bom., 797.
(3) I,L ,E „ 15 AIL, 270 at p. 281.



K h i s h n a m a * mean3 of aecees over the appellant’s share which is claimed 
respondent in this case. It is unnecessary to consider 

}URf!-i,rp. -\vhether the respondent surrendered any rights which lie may 
have had bj' the agreement which is embodied in exhibit 0 , but 
wo m a y  observe that the evidence to show that exhibit 0  Avas 
obtained by coeruion especially having regard to the fact that tho 
consent mentioned in exhibit C was given b}̂  the elder brother to 
the younger in the presence of three mediators is extremely slender.

W e  must set aside the decrees of the lower Courts ;ind grant 
tho injunction asked for in tho plaint. W o do not think it is a 
ease for damages. The respondent must pay the appellant’s costs 
throughout.
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B e fo r e  M r . J u stice  B oddm n and M r . J u s tic e  S m k a ra n  N a ir .

VAKKALAGADDA NAEASBIHAjVI ( T h i r d  D iJFEN O AN T), 

A p iil2 0 . A i t e l l a n t ,

*1.
VAH IZUIiLA SAHIB a n d  o t h e r s  a n d

D e f e n d a n t s  N o s . 1, 2, 4 a n d  5), B e s p o n d e n t s .*

Civil Procedure Cade, Act XIV  of 1882, ss. 3C8, SS2, 587— Limitation Act X V  of 
1877, sch. II, arts. 175 (c), 178— Article 175 (c) applies to applications 
ma<fe in second appeuU as icell as first appeals.

Section 587 of the Code of (’ iyil- Procoduro authorises an application to bring 
ill a plalntiff-respon-ilent iu second appeals and extends to such appeals tho 
provieious of sootions 3GS and 5S2 of tho Code of Civil I’rocodure. Such appli­
cations, howevei'j arc really made nndoi- sections .168 and 583 and for tho 
purposes of limitation fallnnder artaclo .175 (c) of ecliednle II  of the Limitation 
Act and not under article 178.

'J’he facts necessary for this report are set out in the judgment.
T . V. Seshagiri A y y a r ,  K . SubraJimar.ia Sastri and K. R. 

Krtshnasu-ami A ijija n g a r  for appellant.
C. Ramachaiidra Rau Saheb and V. Rcmesam foe respondent. 

JoDGMESTT.— It is objectcd that this appeal has abated because 
the first respondent (plaintiff) died in Juno 1903 and his legal

» Second Appeal No. 1505 of 1902, presented against the decree of J. II. 
Roberttson, Esq., Acting District Jn-Jgo of Kistna, in Appeal Suit Ko. 8 S of 1U02, 
presented against the docree of M.R.Ey. T. ICriatnaswami Naidn, District i^Iunsjf 
of Bezwada, in Original Suit JTo. 512 of 1900 (vicZe Civil Miscellancotis Petition 
K o. 414 of 1905).


