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JuneuenT.—The suit was for restitution of conjugal rights. Samavavir
The District Judge has found that the plaintiff’s claim was barred ng:;i:n
under article 35.0of the Limitation Act. We agree with the , ™ =
decision of the Full Bench in Dhanjibhoy Bownangi v. Hirahrd 1),
that article 85 of the Limitation Act is applicable, and, with great
deference, are unable to ;a.gree with the decision of the Allahabad
Court in Binda v. Kaunsilia(2).

" The suit was therefore rightly dismissed.

The second appeal is dismissed with costs.

APPELLATE CIV1l.
Before Mr. J. stice Subrakinania Ayyar and Mr. Justice Moore.

THE MANAGER OF THE COURT OF WARDS, KALAHASTI 1905.

. 13.
ESTATE (PLAINTIFF), APPELLANT, F%‘};Z:fly 3.
.. -

RAMASAMI REDDI (DerENDANT), RESPONDENT.¥

Qivil Procedure Gode, Act XIV of 1882, s, 584—Whether congent of parties can
validate an illegal remand under section 564 of the Civil Procedure Code—
Waiver, effect of—Effect of illegal remand by lower Appellate Court on points
progerly decided.

Where the Court of First Instance had framed all the necessary issues and
decided all those izsues, and the lower Appellate Court, reversing the decision
of the Court of First Instance on one of the Issues, remanded the case for retrial
under section 564 of the Code of Civil Procedure, held, on second appeal :- -

Per SUBRAHMANIA AYYAR, J.—An order of remend, contrary to the provisions
of section 564, is not merely irregular but illegal ; but it is not on that account
absolutely void so as to render any comsent of the parties of mo avail. It can
be objected to by o party if he has not given his consent to such a course, and
even a party who has not consented may be equitably estopped by subsequent
conduct from treating such gn order as null and void. Buch an order of remand
does mot necessarily vitiate the decision of the lower Appellate Court on
questions properly decided by it, which can be attacked orly on grounds legally
open to the parties cnsecond appeal. It camnotbe treated as void for want of
jurisdiction so as to be incapable of being validated by consent or waiver.

(1) L.I.R,, 25 Bom., 644 at p. 646. (2) 1.L.R,, 13 All, 126,

* Civil Misoellaneons Appeal No. 9 of 1904, presented against the order of
D. Broadfoot, Esq., District Judge of €hinglepnt, in Appeal Suit No. 145 of
19083, presented against the decision of M.R.Ry. P. Sivarama Ayyar, Deputy
Coliector of Trivellore, in Summer Suit No, 12 of 1908.
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Mokesh Chandra Dass v, Janiiruddin Moilah, (T.L.R,, 28 Cale,, 324), veferred to.

Malhkarjuna v, Puthaneni, (I.L.R,, 19 Mad., 479), referred to.

Subrakmanio dypar v. King-Emperor, (1L.R., 25 dMad., 61 at p. 97), follawed.

Per Mooz, §.-—The order of remand was illegal and no consent of parties
could make it vulid.

Tag suits, ont of which these appeals’ arose, were brought by
the manager of the Court of Wards of the Kalahasti estate, to
enforce acceptance by the defendants, the tenants, of waram
puttahs for fasli 1312, The substantial contention of the defend-
ants was, that from fasli 1304 it was agreed that the waram
rate should be converted into a money rent, and the plaintiff had
no right to enforce waram puttahs. The Deputy Collector framed
six issues, of which the second related to the existence of the
alleged contract. He decided all the issues in favour of: the
plaintiff and passed a decree directing the defendants to accept
the puttahs tendered.

On appeal, the District J udge reversed the finding on the
second issue, and being of opinion that the evidence on record
was hot sufficient to enable him to draw up the correct puttahs,
remanded the case with directions that additional evidence should
he taken, and that correct plittuhs should be drawn up.

Against the order of remand the plaintiff preferred this
appeal.

Mrx. Joseph Satya Nadar and V. Krishnaswemi Ayyar for
appellant,

.~ The Hon. My, P. 8. Swaswems Ayyar and V. Krishnaswami
Ayyangar for respondent,

J UDG HENTS—SUBRAHMANIA Anm, J —~The suits, out of which
these civil miscellaneous appeals axise, were instituted before the
Deputy Collector of Trivellore by the Regulation Collector in
charge of the Kalahasi estate for compelling the acceptance by
the respective defendants of puttahs for fasli 1312, The main
contest before the Deputy Collector was whether with reference
to the lands constituting the holdings, rent was payable in kind
as contended on behalf of the plaintiff, or, as contended for the
defendants in money, under express contracts alleged to have heon
entered info in fasli 1805. This and certain minor questions
were tried by the Deputy Collector who held that the contracts
alleged were not made out, and he directed that waram puttahs
should be accepted. The defendants appealed and the District
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Judge on appeal disagreed with the Deputy Collector on the main
question, and after discussing the evidence on the point, found that
the conbracts set up were proved. This conslusion vendered a
revision of practically all the other terms of the puttahs NECessary ;
and the Ihstriet Judge reversed the decision of the Deputy
Colleetor and remauded the suits for disposal on the basis that
rent was payable in money in accordance with the contracts
found. Against the orders of such remand, these appeals have
been preferred.

Mr. Krishnoswami Ayyar, on behalf of the plaintiff, argued
the cases on the merits, stating that the plaintiff was desirous of
obtaining the decision of this Court on the question as to whether
the finding of the District Judge that the contracts alleged by the
defehdants were established, was correet, and that if the decision
should be against him, it was not intended to ohject to the order
of rexiand. At the conclusion of the argument I expressed my
opinion that the District Judge was right in his finding cn the
question of the contract and that we ought fo dismiss the appeals.
But my learned colleague, if I am not mistaken, was inclined
to hold that the orders of remand having been passed contrary to
section 564 of the Civil Procedure Code, the proper conrse was to
set aside the whole proceedings of the District Judge, inclusive of
his decision on the question of the contracts, and to direct him to
restore the appeals to his file, rehear the case, and pass decrees
settling the terms of the puttahs, taking fresh evidence or calling
for findings as he may deem fit. Therenpon the vakils for the
defendants, one of whom had appeared before the District Judge
when the cases were disposed of by him, urged that the remand of
the suits was, at the express request of both the parties madeto the
Distriet Judge ; that subsequent to the remand the matter had been
tried by the Deputy Collector and fresh decrees given, and that
eongequently the plaintiff was precluded from taking exception
to the order of vemand; and that at all cvents the decision of
the District Judge as to the contracts being true and valid could
not be set aside in the ahsence of any reason warranting such a
course on second appeal. Judgment was reserved for further
consideration of the contentions thus raised on behalf of the
defendants.

Now as to the first of these contentions there can be no doubt
that when a snit is remanded contrary to the provisions of section
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564, proceedings taken in pursuance of such remand cannot be
said to be absolutely null and void so as to render any consent
given by the parties of no avail whatever. Nor, on the obther hand,
is such remand a meve irregularidy, which in spite of objection
duly taken by a party might, in the discretion of the Court, be
treated as not necessarily affecting the validity of the proceeding.
The true view is that a remand in contravention of section 564 is
a violation of a mandatory provision of the law which makes fhe
order of remand illegal, and one that ought to be set weide at the
instance of a party entitled to object to such_a procedure, but
which nevertheless is of such a character that the defect can be
cured by consent. That no question of want of jurisdiction in any
real sense of the term is involved in the case of a remand such as’
that under consideration is to my mind obvious, inasmuch of the
lower Court 1o which the proceeding is so erroneously remanded,
could not only properly try the matter if instead of such remand
jssues had been referred in connection therewith, but could also
have dealt with it in the first instance save for the evror set right
in the Appellate Court. And Mokesh Chandra Dassv. Jamiruddin
Moliah(1) clearly and dirvectly supports thiz view. No doubt
that case as well as Mallikarjune v. Poathaneni(3), speaks of an
improper remand as an ‘irregularity,’ but such a description of the
deviation in procedure in question is inconsistent with the subse-
guent ruling of the Judicial Committee in Subrakinania Ayyar .
Hing-Emperor(3), where ib is observed that their Lordships are
unable “to regard the discbedience to an express provision as to
a mode of trial as a mere irvegularity.,” Such disobedience must
therefore, I think, be held to be null and void as against the
party entitled to object thercto, provided, he has not waived his
right so to object. Perwmbra Nayar v. Subrahmanion Puattar(4)
is not in conflict with what I have just stated, for, the remand
there was one which, while being outside the scope of section 564,
wag warranted by an earlier provision of the Code in the manner
explained by Strachey, C.7., in Habsb Bakhsh v. Baldeo Prasad(b).
The doctrine that consent does not give jurisdiction of course applies
where the Court has “ no inherent jurisdiction over the subject

(1) LLR., 28 Cale., 824
(8) LL.R, 25 Mad., 61 at p. 97.
(6) L.L.R., 23 All, 167,

(2) LLR, 19 Mad., 479.
(4) LL.R., 23 Mad., 445,
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matter” (Ledgard v. Bull(1)). [t would not, however, apply to
violations of rules of procedure though they are more than irre-
gularitics. For the doetrine of waiver hasheen applied even where
there have been what may be correctly deseribed as jurisdictional
defects in o general sense. Mooje v. Gaingee(2) may be referred to
as an instance in point. There, Cave, C.J., in aceovdance with a
previous similar decision of Erle, J.,in In 72 Jones v. Jmines(3)
held, notwithstandirng that leave of the Court had not heen obtained
for the iustitation of the suit as it should have been, the objection
to the jurisdiction of the Court had been waived by the defendant
appearing and contesting the action. Another instance in point is
- Rewell v. Bleke(4) followed in Gomathain Alumely v. Eonandur
Krishnasmacharlu(5) and in Sardarmnl v. dreveayel Sablapathy(6).
In that case it was held by the Cowt of Common Pleas that
when a tribunal, competent to adjndicate o person a hankvupt if
be resided within its teyvitorial limits, had proceeded to make the
adjudication when that was not the case, but without ohjection
having been made to its so acting, the adjudication was held to
be not void. On substantially the same gronnd Kay, L.J, in
Warwick and Birmingham Canal Nuvigativn Company v. Burmaen(7)
held the ohjection to the jurisdiction of a Court to proceed by
way of injunction supposing the only remedy was by way of
mandwnus was waived by the conduct of the defendaut in the
course of the litigation. These are instances of waiver where the
jurisdiction was, in the langusge of Exle, J., in In re Junes v.
James(3), Kandoth Mammi v. Neelancherayil Abdu Kalandan(8),
Neollatambi Mudaliar v. Ponnusamé Pellui(9), and Fozal Shaw Lhan
v. Gafer Khan(10) ave authorities where, though the jurisdiction
was nob contingent, yet parties voluntarily submitting to it and

taking the chance of a decision in their favour, were held to be

equitably estopped from falling back on the objection of want of
jurisdiction. Further it scems to mo that the reason which I
conceive underlies the prohibition against remand contained in
section 564, favours the application of the doctrine of waiver here.
That reason I take to be that once a lower Court has decided a

(1) LR, 13 LA, 184 at p. 145, (2) LB, 25 QB.D., 244,
(8) 19 L. (Q.B)., 257. -~ (4 LR, 8CP., 5383,

(6) LLR., 27 Mad., 118, (8) I.LR., 21 Bom., 205,
(7) 63 LT, (N.8)., G70. (8) 8 MH.C.R, 14

(9) LLR., 2 Mad,, 400, (10) LLR., 15 Mad., 82,
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case on the merits and the cause is removed on appeal to a higher
Court, the latter should dispose of the cause finally, adopting
whatever intermediate steps that may be necessary, and not by a
remand of the whole cause to the lower Cowrt, drive the party
affected to incur the delay, trouble, and expense of a fresh appeal
to the same tribunal in respect of the eventual decision of the cage.
If this is right, the provision is one introduced for the benefit of
litignnts who may consequently waive it if they find that the more
advantageous course to make.

Passing to the other contentisn on behalf of the defondants
referred to ahove, it is to be ohserved that, in the circumstances of
the cases, the yuestion whether the express contracts set up are
true and valid was the crucial question between the parties, and it
was essential that the Judge should come to a decision en it before
any further order coanld be passed or-step taken by him in the
litigation, be that further step, the sending down of issues to the
lower Court on the trial thexeof by himself. Consequently the
findiag of the Judge in the matter was an adjudication rightly
made at the stage in which it was made, and binding on the Court
unless duly sot aside on appeal or otherwise. Ths fact that an
illegal remand followed, cannot of course affect what had alveady
been properly done. It is clear, therefore, that if the finding is to
be interfered with hy us that must be only for reasons warranting
such interference on second appeal. Bub no such reasons having
been shown and the decision of the Judge heing in accordance with
the effect of the undisputed documents with refecence to which it
was sought to be impeached, it scems to me that tho same must
be upheld. )

I should also add, supposing the order of remand was illegal,
and that could possibly have affected the validity of the District
Judge’s decision as to the contracts religd on by the defendants,
or that there was no consent in the lower Appellate Court for the
remand, nevertheless having regard to the course adopted on
behalf of the plaintiff in the conduct of the case before us ag
already stated, we must, on the principle of equitable estoppel laid
down in the cases cited above, hold that the plaintiff can no longer
rely on the impropriety of the remand and its supposed effect on
the finding undor consideration, and that we shoald . proceed
to determine the question on the merits, deliberately submitted
for our declslon, and dispose of the cases with reference to the
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determination so arrived at {comparc Ew parfe Butlers, In iv
Harrison(1)).

T would therefore dismiss the appeals with costs in Civil
Miseellancous Appeal No. 9 of 1904, and without costs in the
nther cases, :

Moorg, J.—Iu Appeal Agninst Order No. 9 of 1904, The
order of remand by the Distriet Judge is, in my opinion,
clearly illegal. The Deputy Collector had not disposed of the
suit on a preliminary point. On the contrary he had framed six
issues and had decided them all. It is alleged that the oxder was
passed by consent.  there is nothing on the record to show that
such is the ease, and even if it were proved that both the appel-
lants and respondents consented to the suit heing remanded, that
would De immaterial. The order of remand being illegal (vide
section 564, Civil Procedure Code) ennsent of parties would not
make it legal. This appeal should, in my cpinion, be allowed, the
order of remand should he set aside, and the District Judge
directed to retake the appeal onhis file and disyose of il according
to law. 1, of course, at the present stage, give no opinion as to
the matters treated of by the District Judge in his judgraent.

The costs of this appeal against order should be provided
for in the District Judge's final appoilate decres. The other cases
would follow.

Tnder the provisions of section 675, Civil Procednre Code,
it is directed that these appeals be dismissed with costs in Civil
Miscellanecus Appeal No. 9 of 1904, and without costs in the
other eases.

(1) L.R. 14 Ch. D, 208,
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