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previous suits were based, and is not in my opinion barred. It is 
a fresli ground of claim which the plaintiff was not bound to join 
with his previous suits and which hitherto he has not based anj 
claim upon. Tho defendants have no defence cn the merits to 
this claim. The Munsif found that the plaintiff offered to paj 
the whole amount of the original kanam and that the defendants 
wore entitled to a certain sum for improvements less purapad, and 
there was no appeal against his decree as to those findings.

I  would,•therefore, reverse the decree of the Sul/ordiaate Judge 
and restore that of the District Munsif with costs in this <ind in 
the lower Appellate Court.

P a e a j i r a t i i

M a n a k k a l

V.
P u T I l E N -

G'ATTII,
M o o s a m u .

APPELLATE CIVIL.

Before Sir S, Siihrahrnania Ayyar, Officiating ChieJ Justice, 
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THASI MUTIIUKANNU a n d  o t h b iis  ( D e i e n d a k t  a n d  u e u  l e g a l
March 23,

KErRESBNTA'nVE8\ A pPELIANTS, 24, 30

SHUNMUQAYELU PILLAI (Ptaintiff), REsroKDEKT.*

Contract Act IX  of 1872, s. 23— Immoral consideration, assignment of morigoge for—  
EiffTit of one in pari delicto to set aside executed contracts— Oom'pUted gift 

cannot, hut transfer for consideration may ie sê , asiiJe— Raisingf nê u points in 

second appeal.

In 1898 the plaintiff, who was then young and inexperienced, assigned to the 
defendant, a dancing girl, a mortgage for Rs. 1,500, the consideration stated in the 
deed being paj'ments in cash and jewels to the plaintiff and the disohai'ge by the 
defendant of debts duo by the’ plaintiff. The plaintiff sued in 1901 to set aside 
the assignment ou the groxiud that no consideration passed as recited therein 
but that the real consideration w'as the futaro continnanoe of immoral relations 
between himself and the sister of the defendant. The defendant contended that 
the consideration stated in the deed actually passed, and further that the plaintiff

*  Second Appeal No. 511 of 1003, presented against the decree of '1?. I). P. 
OldSeld, Esq., Acting District Judge of Tanjore, in Appeal Suit No. 98 of
1902, presented against the decree of M.E.Ey. P. Adiaal-ayaniab, District 
Munsif of SMyali, ia Original Suit Ko. 23 of 1901.
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T ixasi adinitted tliat tlto asaignaient was for an immoral considerafcioia, could
MuTirtr- not sno to Bct H  aside.

KANNC lower Courts foaiid that there was no oonsicl«.-Tatioii for the deed and
V,

Shcxmvga- it aside.
VELU On seeoncl app«"ai to tlie Hig'b. Court it was coutended that ilie transaction

Ijoing for an immoral consideration aad completely executed, the plaintiff as a 
pci’sou in pari 'delicio could not sue to set it asisfo :

Edcl lhat, wliore the transaction amoimted to a Toluntarj gift, it cannot bo 
set aside j bnt, where the transaction, though completed, was intended to he for 
consideration, it can be impeached if the consideration is immoralj and it makes 
no dilTerenco whetlier the transaction is eseouted or cxccutory.

Aijcr t̂ V. Jenkins, (L.E., IG Erj., 375), distinguished.
'Whether what has been ti-ansferrod has been transferred by way of gift or

not will depend on the intention of the parties and thefaotfs of the particular case ;
and the foriu of the transaction will be material in determining' the ciuestion. 

Philiipn V .  Prohjn ((1890) 1 Gh.D., 811 at pp. 816 and 817).
H dd also, that on the facts, the transaction was between the plaintiff on the 

one hand and the defendaat, as the managing member of a joint family of dancing 
girlg consisting of the defendant and her sistei’, on the other.

Kamakshi v. Magarathnatii, (5 M.H.C.E.., 161), referred to.
Ifcld/wWiPr, that considering’ the age and inexperience of the plaintiff and 

that he had no independent adyice, he was not in  pari delicto.

A point not taken in the lower Gonrts, on which no isauo was raised, and on 
which the par tie b had no opportunity of adducing evidence cannot be urged in 
second appeal.

Suit to set aside au assigiinienti of a mortgage for Es. 1,-500 in 
faYoiQ’ of the defendant by registoT.ed deed, dated 24tli June 1898. 
The deed leeited that the consideration, for the assignment was a 
payment to the plaintiff in cash of Es. 250, and in jewels of 
Rs. 940, the discharge hy the defendant of certain debts due on 
promissory notes by the plaintlfl’, and Es. 44 paid to tho defendant 
as a reward for taMng the transfer. The p la in t i f fcase was 
that he, being young and inexperienced, was introduced by some 
of her friends to the defendant and her sister, Ammakannn, who 
were dancing girls living by prostitution; that the assignment 
■was made in oonsideiafcion of future illi'cit intercourse with the 
defendant’s sister, and under the inflnenoe of the defendant and 
her friends; that he had had no independent advice; that shortly 
after the transfer was executed Ainmakannu ceased, at the 
instance of the defendant and her friends to have further intercourse 
with him, The plaintiff denied that the consideration mentioned 
in the deed passed to him. The defendant denied any fraud or 
deceit, and pleaded that the consideration mentioned in the deed 
was actually paid to the.plaintiS,
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The Uiatrict Miinsii' found that tlie conaderaticwi rccited in Thabi

tlie deed iiover passed to ilia plaintilT and set aside the deed of

® . T - SnUNMTTGA'
The defendant appealed, and the Bistiict Judge diam’iKsed her v£i,u 

appeal. ' _
The deieiidanf, preferred tlie  second appeal.
T . R an gach ariar and T , N a fesa  A yj/ar for second and third 

appellants.
f", KmJ(na%ti'a,)ii A ij^iar for respondent.

•I'uDGMEKT.— Tho plaintilf sued to sot aside an assig-omont 
made by him to the defendant on the 24th June 1898 of his right 
under a simple mortgage deed esecnted to him on the 24th Fohru- 
arj 1898 by one Yeerappa Padayaohiforthe sum of Rs. l.oOO due 
to the plaintiff by Yeerappa. The District Mnnsif and the Uistrie.t 
Judge decreed the claiuj, the gronnd for the decree being that 
the consideration for tho assignment recited in the instrument of 
transfer and relied on by the defendant in her defence, tIz., pay­
ment of Rs. 250 to the plaintiff by the defendant, discharge bj 
the latter of debts due by the former to the extent of Es. 265, and 
the delivery of jewels of tlie value of Rs. 940 never passed from 
the defendant to the plaintiff.

On behalf of the defendant, it was for the first time contended 
in this Court that according to the plaintilf’s own case tlie trans­
action -was entered into for an immoral purpose and the plaintiff 
as a person in f a r i  cklicio was not entitled to ask for the relief prayed 
for having regard especially to the fact that the transaction was 
one completely executed. The substance of the plaintiff’s ease, 
with reference to the point thus raised on behalf of the defendant, 
was this: The plaintilf who was at the time young and inex­
perienced was introduced to the defendant and her sister 
Ammakaunu, dancing women living by prostitution, by certain 
individuals referred to* in the plaint who had immoral relations 
with them; that the transfer in question was made expressly in 
consideration of future illicit intercourse between the plaintiff and 
Ammakannn; that the transfer was executed while the plainti:^ 
was under the influence of the said persons, acting in the interests 
of the women without the plaintiif having had opportunity of 
being properly advised in the matter; and that shortly after the 
execution of the instrument the defendant and her partisans 
caused the eonneetion between the plaintiff and Ammakann'a to be
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broken off. This case was supported by tbo evidence given by the 
plaintiff himself and is uncontradiotcd except it be by the defend­
ant's ease that the consideration recited in the instrament of 
transfer did actually pass, which, however, as already stated, has 
been negatived by the concurrent findings,of the lower Courts.

The question then for determination is, whether upon the facts 
spoken to by the plaintiff, the decrees of the lower Courts are 
sustainable. In dealing with this question we proceed on the 
footing, that though tho instrument of assignment purported to be 
between the plaintiff on the one hand and the defendant on the 
other, } et tho transaction was intended for the benefit of both the 
sisters who, according to the law governing them, wore members of 
a j oint family, the defendant being the elder member and manager 
(Kamakshi v. Nagarathnam{\)). Mr. Rangaehariar on behalf of the 
defendant, did not question (as he could not) that the promise or 
expectation of future illicit cohabitation is an unlawful considera­
tion, and that an agreement founded on it, is void. Ho contended, 
however, that tho rule on the subject is confined only to executory 
contracts, and, as in tho present instance, tho transaction was 
one which had been carried out, whereby the mortgage interest 
possessed by the plaintiff became fully vested in the defendant, 
the lower Courts should have refused the relief prayed for. He 
strongly relied on A y e r  s i v. J en lcm s{2 ) in support of his contention. 
Now, that the doctrine laid down by Lord Selborne there is con­
fined to cases where according to the intention of the parties the 
transaction is a gift absolutely completed, is made clear through­
out the judgment and particularly by the following passages. At 
page 283 of the report his Lordship observes :—•“ In the present 
case relief is sought by the representative, not merely of a p a r t ic e p s  

crim in is, but of a voluntary and sole donor, on the naked ground 
of the illegality of his own intention and purpose; and that, not 
against a bond or covenant or other obligation resting in fier i^  but 
against a completed transfer of specific chattels, by which the 
legal estate in those chattels was absolutely vested in trustees, ten 
years before the bill was filed, for the sole benefit of the defendant.
I  know no doctrine of public policy which requires, or authorises, 
a Court of Equity to give assistance to such a plaintiff under 
such circumstances.” Again in the same page he says:— "  A

(1) 5 161. (2) L.E., 16 Eq.j 275,



voluntary gift of pp.rt oi hia own property 'by one purfieaps TiiAsi
crimims to another, is in ifcself neither fraudulent nor prohibited 
by law.”  And at page 284 lie adds:— ‘ ‘ I  think it consistent *'•

. . .  . . Sl l UXMUGA-
wiili all soLind principle, and with all antlioritjj to reeogniae the tkiu

importance of the distinction het’̂ -'een a completed volimtary 
gift, valid and irrevocable in law (as I  hold the transfer of the 
shaios to the defendaait’a trustees to he), and a bond oi a eovonant 
for an illegal consideration, which has no effect whatever in law.”
In short tho precise point established by tho ease is, borrowing 
the words of Sir Frecleriek Pollock, that “  an actual transfer of 
property which is on the face of it ‘ a completed voluntary gift 
•valid and irrevocable in law ’ and confers an ahsolnte henofioial 
interest, cannot be afterwards impeached by the settlor or his 
representatives, though in fact made on an unlawful convsidcTation.’*
(Pollock on ' Contracts/ 7th editionj at p. 30-i.) Where therefore 
the transaction, though completed, was not intended to he a gilt 
bnfc a transfer for consideration, in such a case, if the conside^’ation 
is shown to be unlawful on the ground of its immoral character 
that must necessarily make the transaction void, and the qnostion 
whether reliefs should bo given or refused to a j^arficcps crimink

• will have to be dc3ided on principles different from that on which 
Aperst Y. Jenkins{ 1) proceeds. This is in a way implied in tho 
observation of Lord Selborne that “  where»the immediate or direct 
effect of an estoppel in equity against relief to a particular 
plaintiff might be to effcctuata an unlawful object, or to defeat a 
legal prohibition, or to protect a fraud, such an estoppel may well 
be rogai'ded as againsi; publie policy.”  The effect of the author- 
itiea would seem to be that save tho case of gifts of tho kind uphold 
in that case, transactions having for their consideration future 
illicit cohabitation, whether the transaction l)e executory or 
executed, are, on grounds of public policy, liable to be impeached 
even at the instance of a pa rticeps crh m n is as will be m m  from 
the statement of the law on the point in Pollock on ‘ Contracts,’
’7th edition, page 386, and where the leariied author expresses 
Mmself thus:— “ A  wider exception is made, as we have seen 
abovoj in the case of agreements of which the consideration is 
fiTtnre illicit cohabitation between the parties.”. Apart from this 
particular class of cases, it is submitted, that the rule and its
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Thasi qnalifioations may be stated to this e f f e c t “ Money paid, or pro- 
p^rty delivered rnidor a.n unlawful agi’ooiiiout cannot Ije rGcovered 
by, nor tlie agroemeut set aside at the suit of either party, unless 
nothing has l»eeii done in the exceation of the unlawful purpose 

PiLLii. jjeyond the payment or delivery itselP, &nd the agreement is not 
positively eiiiniual or immoral; or unless the agreement was 
made under such circuinstaiices as between the parties that, if 
otbecwise lawful, it would bo voidable at the option of the party 
seeking relief ] or in the case of an action to set aside the agree­
ment, unless, in the judgment of the Oouit, the interests of third 
persons require that it should be sot aside.” And W o o tio n  v. 
W o o ito n  referred to and distinguished by Lord Selboine in. A y e r s i  

V. J en liin s il) is a decisive instance against the Courts laying down 
broadly that relief will never be given to a plaintiff in  p a r i  d elicto  

ill cases of completed transactions having for their consideration 
future illicit cohabitation.

Turning now to the present case, the transfer was undoubtedly 
not a voluntary gift as in A y e r s i  v. J e n l in s { l ) .  That neither of 
the parties to it intended it as such is obvious from the fact that it 
was considered necessary to introduce recitals as to consideration, 
which if true, would have made the transaction in effect a sale. 
And as already shown, according to the plaintiff who is uncon­
tradicted, the assignment by him was a transfer for a specific 
return, viz., the future association of Amniakannu with him. as his 
concubine. No donbtjrecitals as to consideration such as those in 
the present case are not conclusive as to the real character of the 
transaction intended. On the other hand, the form in which tho 
transaction is embodied canuot be treated as immaterial; for, sup­
pose in order to secure future illicit cohabitation, a man transfers 
to the woman his property by way of lease on a very favourable 
rent, it would be impossible to contend in such a oaso that the 
relation intended to be created by the instrument was not that of 
lessor and lessee in spite of the fact that, the lease on those terms, 
was for the purpose of securing to the woman the difference between 
the income of the property and the rent reserved. Again, suppose 
the transaction is made to take the form of a pur© usufruotuafy 
mortgage. It would be eq̂ ually impossible to speak of such an 
arrangement ae a donation though the real effect of it would be to
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secure to tlie woman tlio payment of tlie sum of money mentioned Thasi 
in tlie instrument as the mortgage amount. Tlie question ^vhethe^ 
w iat is transferred iia,s in truth heeii transferred hy way of gift „

‘  °  SlICNJIUGA-
or not must depend on the actual intention of the parties and the vklu

facts of the pa.rticiiiar case*. Compare ’Phillips y. Prohyn{l) a case 
of settlement by a man on his deceased wife’s sister where North,
J., distinguishes that case from A y e r s i  v. J eh k in s{2 ) on the ground 
that in the former the doc-d Y/as not expressed to be a voluntary 

one, hut as made for a consideration (viz., marriage) which tinder 
the eircumstanoes could not legally take effect and whieh must 
continue to be illegal so long as the parties lived”  {P h il lip s  

V. P r o b i/ n (l )) . In this view it would follow that the present case 
is not governed by Ayergt v. Jenldns{2) and that the plaintiff is 
not precluded from getting’ the relief sought for, oa the simple 
ground of his participation in the illegal compact.

Even if this coneliisiou were not right it must he held that the 
ease of the plaintiff is hardly one in which he can he said to he 
in p a r i  delicto. At the date of the transaction he was a youth of 
about 20 years of age. The asBignraent was brought about at the 
nstance of persons referred to by the plaintiff in his evidence, acting 
in complicity with the defendant and her sister, and who led the 
plaintiff into evilways. That during this time the plaintiff was 
not in a position to obtain proper advice from those interested 
in him, and capable of protecting him from being imposed upon, 
is also spoken to by him. And the circumstance that he was 
induced to execute the document when at a distance from the 
station, which was the place of residence of both the parties, tends 
strongly to corroborate the view distinctly put forward by him 
thatj when he was led to transfer a mortgage worth Es. 1,500 
advantage was taken of his youth and inexperience to iuduce hi m  

to accept a consideration which could at any time be rendered 
valueless for the future and which, as the event showed, did fail 
after a short time.

It was lastly urged that the lapse of time between the date of 
the transfer in June 1898 ,̂ and the institution of the suit which was 
on the 5th March 1901, was fatal to the successful maintenance of 
the suit. Ko doubt, the District Munsif observes that the plaintiff 
had satisfactorily aoconated for the delay, but this observation of
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the Miiusif was not mado witli referenco to the argument now 
ausgested. As tlie dofendaut contentod liersclf witli relying- on 
an untrue case as to the consideration for the transfer, no issne 
was raised as to wliother the inaction of the plaintiff in the interval 
relied on, amonnted to sacli an acqnioRConce as wonhl estop him 
from ohtaining the relief sought. And no evidence was adduced 
on cither side, and the plaintiif had not a n y  o p p o i ta a i ty  of offering 
snoh explanation in  the matter as ho could. In these elrcumstanees 
the defendant cannot be allowed to rely on the present ground of 
olijection.

The second appe.;d is dismissed witli costs.

APPELLATE CIVIL.

1005. 
March 17.

He/ore M r. J u d ice  B enson  and Jiff. Justice Boddam . 

IBEAIIIM  KHAN SAHIB (Seventh D ependant), A ppellant^
V.

BANGASAMI NAEGKEN' an-d o t i i e u s  ( P l a i n t i f f  a n d  DjsrEN -DAN fs 

N o s .  1 t o  6 ) ,  R e s p o n d e n ts .* ^

AhTcari Act I  of 1SS6 {MadrG,s), 28, Sale foi arrears under— SJfect on jjrior eneum- 

hranceg—‘ Js i f  they were arrcartt nf land reoeiuic,'' meaning of—Limiialion,

A sale for arrears of aTjkari revenue of immoveable properties belongirsg to 
the defaulter under section 28 of Act I of 1S8G lias not the effect of diBcliaTging 
euoumliraiices created prior to the sale.

Ramachandra v. Pitchaikanni, (I.L.R., 7 Mad,, 434;), followed.
The words ‘ as if fclioy were aireavs of land rovonue ’ in the new Act have 

tho gamo meaning as tlio words ' in like manner as for the recovery of arrears of 
laud revon-uo ’ in the old Act.

Ghimiasmni Mudali v. Tirim alai P illa iand  the RiijM IlomuriCbU the Secretary 

of State for India, (I.L.E., 25 Mad., 572), followed.
Kadir Mohideen M'anilcka ĵar v. Mutlmkrishna (/«?■, (I.ti.G., 2G Mad., 230), 

followed.
'Where lands sxihject to mortgage are sold tinder section 28 of Act I of lBS6, 

the mortgagee’s suit to enforce his mortg-age right against the purchasex" does 
not fall within article 12 of sohodnle II of the Limitation Act, when the plaint 
eotxtains no prajer for setting aside the sale.

* Second Appeal No. 477 of 1903, presented against the decree of F, D.P. 
Oldfield, llsq., Acting District Judge of Tanjoro, in Appeal Suit No. 1003 of 190), 
presented against tho decree of M.E.Ry. P. Harayanaohariar, Dxstrioij Munaif of 
Knmbakonam, in Original Suit No. 36 of 1901,


