
ViJiAUAfiHA- issue of the proclamation liacl been previously ordered. The 
vALu ^̂ ubu ppoeiaĵ âtion would not have been issued if the batta memorandum 

had not been put in.
The present ease is clearly distinguishable from the case of 

M oh ih  Chand v. B ech a r  N afh a  (1). In that case there was nothing' 
more than a payment of batta. There was no written application 
and no evidence of.any oral application. Here there was a written 
application. The Fall 33ench decision of the Calcutta High Court 
in A m hicaPersshad Sinijk v. SunU iari L a i  is an authority for the 
view that the application of July 10th, 1900, was an application 
for a step in aid of execution.

It cannot be said the application was not in accordance with 
law since it was made in the form prescribed by the rules.

The appeal is dismissed with costs.
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APPELLATE CITIL.
B efore  M r. J u stice  Boddam  and M r . J u stice  M oore.

1905. HAJEE ISM ML BAIT
January 9,10. ^

THE COMPANY OF THE MKSSAGERIEB MARITIMES 
OF FRANCE AND OXHBRS.̂ '

Carriers: bij sca, liahility of, wider Common Law—Foreign carrier covd-ractimj in 

Calcutta, Law applicable to—Netjlifjence and misjeaaance.

Oaniofs by sua, for Lire, are common oairici's by tho Comuioii Law of 
England ; uud, where tlie contract is iiiatlo in. Caloutta, wLatevoi' Lo the natiun- 
alir-y of the canievs they willl>o go-voracd by tUo Icsi loci contracl'm whicK is tbc 
Coniraou Law of England.

Mackillicany.The Compaynie Des Messatjerias 'Mutitimes Ds France, (I,L R,, 
G Gale., 227), not followed.

Under tlie Bnglisli Common Law, a common carrier may protect himself fi ora 
liability for deliberate acts of miafeasaiice on the p^rt of himsulf or his servants 
but he must do so by clear, defiuite and tinambiguoxxs wordH.

Lauding g’oocls iu rainy weather instead of dolayiii;.̂  dolivery is nogligcnce and 
not misfeasance.

Case stated, under aeetion 69 of Act X V  of 1882, by the Chief 
Judge of tho Court of Small Causes, Madras, in Suit No. 12836 
of 1903.

(1) L.L.S., 25 Bom., 639. (2) I.L.E., 10 Galo., 851. ,■
* Seferred Case No. 8 of li^04 stated under section 69 of Act X T  of 188^ by 

J. G. Smith, Esfji., Chief Judge of the Court of Sox'̂ ll Oause.s, Madrasj in Sait N'o. 
12836 of 1903.



The facts of the case, aa 8to,ted by tlie Chief Judge of the Court iiajee Ismail 
of Small Causes, wore as follows :—

“ The plaiutiffi sues the defendant company for the snm of The Compaxy 
lis. 1 j350-G-0 being the amoiint of loss or damage naused to plaintiff sAGERik 
by reason of negligc-neo. - The plaint states that Messrs. Hajee 
Esaek Saib & Co. at Claleutta, plaintiff’s agents  ̂ shipped to the 
plaintiff, Hajee Israail iSait, at Madras, as consig'nec, a cargo of 
600 bags of^Bengal oata per S.S. D u p le ix , a steamship belonging 
to the defendant compan}"; that the steamer amved in the Madras 
Harbour on 27th October 1002 ; that the plaintiff took delivery of 
200 bags which were landed in good order and condition and that 
the remaining 300 l)ags were landed in a wet and damaged condi
tion. The plaint then states that tbo plaintiff, after giTing due 
notice to the defendants, held an official survey and sold the goods 
by public auction, the defendants haviug been previously given 
notice of such sale, and realised thereby a net sum of Ks. 1,031-1-0.
The plaint farther states that the ma}-kot value oTthe said PiOO bags 
at Es. C-12-0 a bags amounted to Rs. 2,025 and that Es. J362-6-0 
was paid by plaintiff by way of survey fees, storage, demurrage, etc.
The plaintiff averred in the plaint that the damage to the goods 
was owing to tlie negligence and misfea.sance of the defendant 
company in landing the said goods which they did in pursuance 
of the provisions of the bill of lading issued by the defend
ants, and prays judgment foirKs. 1,356-0-0, being the difference 
between Es. 2,3,87— the market value of the 300 bags, together 
with Es. 362-0-0, costs of storage, survey fees, cte., paid by plain
tiff—and Es- 1,031-1-0, the net sale-proceeds of the goods.

The defendants by their counsel pleaded that (1) there was no 
negligence, (2) that they were protected by the bill of lading,
(3) puts plaintifE to proof of damages, (4) and not indebted.

It appears that, on the 27th October 1902, the date on which 
the 500 bags were landed in the Madras Harbour, the rain was 
very heavy amounting to 1‘30 inches between 6 a.m. on 27th 
October and 6 a.m . on 28th October- It appears also that it is 
the practice of merchants to abstain from making shipments during 
the monsoon except when the weather is fine and except in oases 
where the Captain, is bound by time and then only in tin-lined 
case of imperishable goods. It is also in evidence that the cargo 
Was stowed in the holds of the vessel, not on deck, and was raised

slings by means of derricks and then lowered into the boats.
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H.uee IsjfAir: Bxhiljit Xj tbe coastio^ a.l)stract Ijept by tlie Harbour Trnst 
Hait antlioritiGs, slioivB the eoiidition of tlio 1)aigs at the tinae tbey were 

The Cujipanv received ])y them at the pier, as wet by rain.
'̂ sAGEutEŝ  With regard to the pleaa raised I found for the reasons givGii 

in my juJgiixent (copy herewith) (1) that t]ie Captain did not use 
ordinary and reasonable care, and was guilty of neg-ligence in 
lauding those bags a,s he did on the 27th Oeiober 190,2 taking' into 
considon-ation the state of the weather on that day ; Init I fuither 
fouml that no nogligence was proved with regard to those bags 
between the time they loft the ship’s side and the time they reached 
the pier whore tl̂ e sliip’s lial'iility ceases on delivery to the Harbour 
Trnst, (2) I found that the defendant company is not liable aa 
they are protected by article 2 of the bill of lading. (3) There is 
no dispute a a to the dama.ges if the defendant company is lialde."
(4) I found the defendant’s company not liable. I  therefore dis
missed the suit with costs and counsel’s fee Rs. 100 and Attorney’s 
fee Es. GO. At the request of the plaintiff I made my judgment 
contingent on the opinion of the High Court on the following 
question:—

“ WTietlier under tho bill, of ladi/jg the defendants nre liable to 
the plaintiff.”

Mr. i?. N orton  for plaintiffs.
Ivlr. A .  R ea d  for defendants.
fTi-̂ nQMEFT.— Goods were carried on tho defendant’s ship, the 

iJtipIeLv^ from Calcutta to Madras under a bill of lading ŵ hieh 
contains a elauso that the company is not answerable for any fault 
or negligence whatsoever of its Captain; nor for that of pilots, 
seamen, or otlier persoua on board its vesRcl in ' wliatever 
capacity'.’ ’

On arrival at Madras tho goods were delivered by the defend* 
ants in rain and pari of them, were damaged by wet. Tlie 
plaintiff, claims damages from tlie defendants for negligence and 
misfeasance in delivering these goods so damaged. At the 
hearing, the learned Chief Judge of the SmaJl Cause Court 
dismissed the suit holding that the defendants were protected by 
the above clause, but has stated a case for the opinion of this Court 
on the question “ whether under the Bill of Lading the defendants 
are liable to the plaintiff. ” On behalf of the plaintiff ib was 
contended that the defendants were not common carriers (as was 
held in MctehilUcan v. The Com pagnie D es Messu^ert'e’̂
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l ) e  F r m m ’(\ ) ) ,  but were bouud by the Contract Act and could not H a j k e I s m a i l  

contract tlicmselvcB out of their liability as bailees and that, oven 
if they wire eoinn)oa carriers, tliey wore not protocled by the Thp; Company 
claus'i 111 question as their act in deliv(ring the goods in monsoon s vgfbies 
raiu was misfeasance and not mere negligence. cfil 1'rIkci;''

As regards tlie first question, we are of opinion that the defend
ants are common carriers. The only reason given in M a ck illica n  

V. The Compagnie Dvs Messagcrics MarUimes Be Francc{l) for 
holding thaf they were not common carriers is that the defend
ant’s ship is a foreign ship. The defendants are a company 
who carry goods for any person for hire between certain termini 
on a certain route. The contract was made at Calcutta and, 
whatever the nationality of the defendants or their ship, the law 
applicable to them is the lex loci coniradus. The hx loci is the law 
of England ; the defendants are tlierefore in our opinion common 
carriers and the English law as to common carriers applies to them,

liy the English law applicable to common carriers, the common 
carrier may enter into any contract so as to protcct himself, but 
he can only do so by clear, definite, and unambiguous, words. If 
therefore the words used in tho exemption clause of the bill of 
lading are clear, definite and unambiguous, they may suffice to 
protect the shipowner even from deliberate acts of misfeasance 
on the part of himself or his servants. On arrival at Madras 
the defendants delivered the plaintiff’s goods, which wore oats, in 
heavy rain and allowed them to get wot in the process. They 
might, if they had chosen to do so, have taken the goods on and 
not delivered them until later when it was fine ; and tho plaintiff 
contends that their act in delivering the goods in rain instead of 
delaying the delivery until it was fine, was an act of deliberate 
misfeasance and not mere negligence as tho learned (^hief Judge 
has found in tho ease stated. We think the acts of the defendant’s 
servants amounted only "to negligence and that the learned Chief 
Judge is right in so holding. Wo further think that the words 
of the clause above quoted are sufficiently clear and definite to 
protect the defondants and we.answer the question referred to us 
in the negative.

Mr. James Short— Attorney, for plaintiffs.
Messrs. King 8f Josselyn— Attorneys, for defendants.
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(1) I.L.I!., 6 Calo., 227.


