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Koxpusu Courts; hut nearly every case brought in a Small Cause Court
Boses BEDPLinyolves a certain amount of investigation of the accounts of

SUBB‘W{ the parties in order to arrive at the sum to be awarded. Such
BS:E.\TIQLQFLI{’; cases, and this is ome of them, are not suits for an acconnt within
SUBBAMIA o bide 31 of the Provincial Small Cause Courts Act. No question
of limitation arises. We are of opinion that the suit was
cognisable by the Small Cause Court. We must therefore
roverse the order of the learned Judge and restore the decree of the

Munsif with eosts.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr. Justice Davies.

1905. SARAMMA (DeraNpanr—CoUNTER-PETITIONER), APPELLANT,
Febrnary 7.

e 0.

SESHAYYA (PriixTizr-- PETITIONER), RESPONDENT.*

Limitation Act XV of 1877, sch. II, art, 79— Application in accordance with
low’ —Application by guardian on behalf of oie found 2> be a major at the time
~Jurisdiction of Court to review its own order when an appeal lay.

An application for execntion made by A as guardian on behalf of B who was

& major at the time the application was made is not an ‘application in accord-
ance with law ’ within the meaning of article 179, schedunle II of the Limitation
Act aud will not operato as a har to limitation, though it may perhaps he 2 good
application for other purposes,

Taqui Jan v. Obaidulle, (I.LR., 21 Cale., 866, distinguished),

Neither can such an application be considered an application by B under
gootion 235 of the Qode of Civil Procednre.

A Court can review its own order in exccution although an appeal might ‘
have been but was nob preferred.

Trz decree in connection with the execution of which, this appeal
arose, was passed in favour of the plaintiff by the District Court

of Godavarl in Appeal No. 287 of 1896, reversing the decree of
the District Munsif of Tanukn in Original Suit No. 285 of 1895,

* Civil Miscellaneous Second Appeal No. 76 of 1904 presented against the
order of F. H, Hamnett, Esq., District Judge of Godavari, in Appeal Buit No, 549
of 1903, presented againet the order of MRRy. P, V. Ramachendra Ayyar,
Dietrict Munsif of Ellore, in B.P. No. 490 of 1903 (Original Suit No. 285 of 1895
on’ the file of the District Munsif’s Court at Tanukn), '
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The present respondent was the pla ntiff and the father of the
appellant was the defendant in Origin o Suit No. 235 of 1895. The
plaintiff was a minor at the time and applicaticas for execution of
the decres were put in or various ociasions by his mother. The
application in question iy this applal was presented on 23rd
March 1903 by the plaintiff, the yceceding :pplication having
been presented on tho 23rd June -902 by the mother of the
plaintiff acting as his guardian. Onp the application of the 23rd
March 1903, the defendant objectel on the ground that such
application was barred as the plainti:f had atta ned majority move
than four years before. Ixecution iras ordered to proceed on the

7th April 1903. Subsequently a ryview peti:ion was put in by
the defendant on the 23rd June 1003, and the Munsit on this
petition dismissed the application fn executimn on the ground
that, as the plaintiff became a ma or at the latest on the 3rd
January 1900, the application by his mother of the 23rd Tune
1902 was null and void, and consequ mtly the present application
was barred.

On appeal by the plaintiff, the District Judge held that the
application by the mother though irre;sular, was a0t altogether null
and void, and that it could be ermnsidered » step in aid of
execution within article 179, schedvle [T, of the Limitation Act,
He accordingly reversed the order of the Mumsif.

The defendant preferred this app al.

0. Subrakmania Sastyi for appell nt.

T. V. Seshagiri Ayyar for respor dent.

JovemENT.—The question for coasideration in this appeal is
whether the application of 23rd Jurie 1002 was effective for the
purpose of keeping alive the decree aid preventing the execution
thercof being barred by limitation. The application was made
by the mother as guardian of the resondent wio was described as
a minor. It has been found that wiien the apolication was made
he was a major. The Distriet Judze was of opinion that the
application by the mother was nothing more tl an an irvegularity
and that the proceedings were only :echnically defective. There
is some cvidence that the respondert was awire of his mother’s
proceedings, but there is nothing to show thal he constituted her
his agent for the purpose of making the applicat.on. The question
is not whether the proceedings by the mother were void for all
purposes, but whether they amounted to an application according
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to law for a step in aid of execution within the meaning of

article 179 in the second schedule to the Limitation Act. In

our opinion the application was not according to law for the

purposesof article 179.  In Taqui Jan v. Obaidulia(1), the Caleutta

case on which the learned Judge relied, no question of the law of

limitation avose. No doubt the Judges observe “1f we were to

uphold this decision the result would be, the suit heing now barred
by limitation. that the plaintiff, because of this ervor, whether
intentional or not, would lose the whole of his cause of action.”

It doos 1ot follow that because certain proceedings are effective

(assuming them to be effective) for the purpose of keeping alive a
canse of action, that similar proceedings must be held to be “in
accordance with law ,” and therefore effective for the purpose of
keoping alive the right to execute a decrce. On behalf of the

respondent, it was contended, that the application should be treated
ag the application of the respondent ; that it fulfiled the require-
ments of section 235 of the Code of Civil Procedure, and was
therefore in accordance witk law since it was verified by the mother
and the section did not require that it should be signed by the
applicant. On the face of the application it is clear that it was

the application of the mother and not that of the respondent. It

was also argued that the Munsif had no jurisdiction to review his’
own order and that, as he, in the first instance, directed execu-

tion to issue, and there was no appeal from this oxder, no appeal

now lies from the order of the District Judge reversing the order

of the Munsif made on review, We are of opinion that the

Munsif had jurisdiction to review his own order and that, seeing

that an application to review had been made to him, an appeal

against the original order was unnecessary.

As regards the question of fact involved in this case, the Munsif
finds by implication, that the respondent was eighteen yoars old
on 8rd January 1900. The Judge finds that he must have been
eighteen on 23rd June 1902. The present application was mado
on 28rd March 1903. If, thercfore, the respondent became a major
on some date subsequent to 23rd March 1900 the present applica-
tion would be within three years of his aftaining his majority
and therefore in time irvespective of the application made by
the mother,

1) LL.R., 21 Calc., §66.
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The case must go back to the Districk Judge for an coxpress  sapsmma
finding as to the date on which the respondent attained the age o oo
of eighteen. Further evidence may be taken. The finding should
be submitbed within six weeks ; and seven days will Le allowed for
filing objections.
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. ® o b N . . - .
Bejure iy Araold While, Clief Justice, and My, Justice
Subrahmaniar dyyor.

VIJIARAGHAVALU NAIDU awvp ormsrs (DEFRNDaNTS), 1905. o
Arpenas, Febmonsy 26
48 [ —
SRINIVASALU NAIDU (Pramiirr), Resronpent.®
Limttation det XV of I8T7, seh /1Ly art, T79— Step in aid of eaccution’’~—4
“hatta smemorandnm’’ praying for issue of sale proclamation.
A so-called *“batta memworandum 7 which applics Lor the issue of a sale procla-
mation and on which a zale proclamubion is jssmed wceordingly, is o ¢ step in aid
of exeoution’” within the meaning of arvticle 179, schedule I of the Limitation
Act, although an order for the issne of sucli proclamation might have Leen made
previously.
Maluk Chand v. Bechar Natha, (LLR., 25 Bom,, 634), distinguished.
dmbica Pershud Singh v. Surdhers Lal, (I.L.R., 10 Cale., 851), followed.
Trnie facts necessary for this report are stated in the judgment.
The Hon. Mx. P. 8. Siwvaswami Ayyar for appellant.
. V. Seshagivi dAyyar foxr V. Hrishnaswami Ayyar for
respoundent. .
JupemenT—~The “hatta memorandum ” dated July 10th,
1900, asks that process may issue and for this purpose the necessary
“batta” was deposited. The so-called * batla memorandum ™
1is something more than a merc memorandum of the deposit of the
batta. It is an application for the igsuc of the sale proclamation,
though it also xefexs to the deposit of the batta. The salo procla-
mation was issued the following day. C
We are of opinion that the ¢ batta memorandum ™ was an
application to take a step in aid of exeention. It is nome the
less an application for a step in aid of execution, because the

* Civil Migeellaneous Second Appeal No, 35 of 1004, prosented agaiunst the
order of R. D. Broadfooi, ¥eq., District' Judge of Chingleput, in Appeal Fuit
No. 217 of 1908, presented against the order of M.R.Ry. V. Smminatha Ayyar,
District Mensif of Poonsmallee, in Execution Potition No. 540 of 1903 (Original
Buit No. 433 of 1895).



