
VOL. XXVIII.] MADRAS SEBIES. S 9i

proviso that if rent is not paid within a further period of three N araina

mouths allowed as a period of grace, the lease shall stand cancelled, -Najea

in a similar ease of N a n a jn n a  K a m ti  v. W an d a 8 h e ity {\ )  where Vasudeva 
also there was a grace period allowed, it was held by this Court 
that the case was distinguishable from the reported cases in which 
relief ag-ainst forfeiture had been given by the Court for non­
payment of rent on the ground that, in those oasea, the lease 
provided no period of grace.

following that decision we hold that the decree of the District 
■Judge is right.

A'Ve may add tliat, even under section 114 of the Transfer of 
Property Act, the exercise of ■ the discretion to relisve against 
forfeiture may depend upon the circumstauco whether the lease 
allows a period of grace or not, and in the former case, whether 
the period ol; grace is a reasonable period having regard to the 
nature and terms of the lease.

This second appeal fails and is dismissed with costs.
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Ilindii Law—Relirjious Undowmmt— Trustee, creation of tenure by— Oancellatio7h 
hy succeeding Triisiee— Notice to tenure.Jiolder— Tender of patta at end of fasU 
•iLot reasonable notice,

A trustee of a religious endowinenfc cannot, except on special grounds, create 
a porpftual fci'uure biiitling on liij successors in office.

Mayandi CJtettiar v. Ckokkq.Ungam Fillay, (I.L.R., 27 Mad., 2^5) and Vidya- 
purna Tirtha Siratiii y , Vidyanidld Tirtha Swami, (I.L.E,, 27 Mad., 435), followed.

Whore liowever a long siiccetsion of trustees had acquiesced, a succeeding 
trustee caanot sue to eject tho teaure'holder lAathoiit giving liim reasonable 
notice of the determination of the tenure ; and the tender of a patta at the end 
of a fasli for which it is tendered is not a reasonable notice.

1905. 
•Tannaiy 5.

(1) S.A. Ho. 89 of 1900 <‘unreported).
* Second Appeal iN̂o. 710 of 1903, presented against the decree of D. 

Broadfiiot, Esq., District Judge of B'mih Axcot, in Appeal Suit Fo. 318 of 1903 
pveeenteil agaiust the decision of M.R.Hy, K , Kriehrsa Ayyar, Deputy Collector 
of ChidambaraixL Division, in Summai-y Sait No. 1 of 1902.



S'ARAsmnA TfiE suit out of 'whicK this appeal arose was instituted by the 
Beceiver . of the AghoMlam Mutt, under section 9 of Act Y III  

Gopala qI 1305 to compel the defendant as tenant of the plaint mutt
A T V A N 'G A R .  . f. , ■ T T • ,1 m  Pto accept a patta in respeet oi certain land in the village of 

KaTanooi'j for fasli 1311. The land in* question formed part of an 
inain belonging to the mutt. The defendant pleaded that he 
and his forefathers had been enjoying the land paying no rent, 
but vspending a sum of money for an annual festival in connection 
with the mutt, The Deputy Oollector decided in favour of the 
plaintiff. On appeal the District Judge found that the defendant 
was a tenant under a service tenure, the service being the 
performance of a festiva*! at a cost of Rs. 2 1 , and that he could 
only be ejected for non-performanee of such service. It was 
admitted on behalf of the appellant that the land belonged to 
the mutt and that the tenure was created by a former Jir. The 
District Judge dismissed the plaintifi’s suit.

PlaiutifE preferred this second appeal.
S. K a stu rira n g a  A y y a n g a r  for appellant.
V. K rislm asivam i A y y a r  and N . R ajago'pcdachariar for 

respondent.
Judgment.— The finding of the lower Appellate Court is that 

the condition of the defendant’s tenure was that he should perform 
an annual festival at a cost of Es. 2 1 . This was in accordance 
with an arrangement entered into in 18-35 by the Jir then in office 
and which has been continued down to the present time without 
objection. We are of opinion that, as a matter of law, the Jir, who 
entered into this arrangement being a trustee, had no power to 
bind his .successors in perpetuity, except on very special grounds 
which are not alleged in this case, and that it was open to a 
su.eccediug Jir to alter this arrangement. See the judgment of the 
Privy Council in the case reported in M a ya n d i O heitiar  v. Chohlm- 

lingam P i l la y {\ )  and the decision of this Court in V idyapurna  

T iriha  Sioam i v. Vidxjmiklhi T hirtha 8 iv a m i[2 ). The defendant, 
however, was in possession of the land on certain terms which had 
been acquiesced in by suoeessi'.’e Jirs for a long period, and the 
plaintiff was bound to give him notice of the determination of his 
existing tenancy. ’>’he tender of the patta cannot be treated as 
notice since it was only tendered on June 26th, 1902, whereas the
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(1) LXi.R., 27 Mad., 291 at p. 295. (3) I.L.R., 37 Mad., 485.



fasli for -wliich the patta w a s  tendered expired on June 30th of N a b a sim h a  

that year. We think the suit ought to have been dismissed upon 
the ground that no notice was given to the defendant of the 
change in the conditions of his tenure, and not on the ground 
taken h j the learned Judge.

We dismiss the appeal on the ground that no notice was given.
As the plaintiff was in default in not giving notice and the 
defendant was in default in sotting up that he waa the absolute 
owner of the land as to which the findings are against him, we 
direct that each party do bear his own costs throughout.
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Rfifit Recovery Act (Madras) VIII of 1865, s. 9 — Tender of 'patta to one of several 
joint 'pattadars— One 0/  several joint pottad<irs uot ogent for the others.

A  tender of patta t.o one of several joint pattadars fe not a &u63cienfc tender 
for the parposea of section 9 of the Rent Recovory Act of 1865. Kach pattadar 
cannot be regarded as the agent of his co-po.ttad^rs for tĥ * purpose of receiving 
tender of patta»

'̂ I’ he plaintiff as mortgagee w i t h  p o s s e B s io n  of the Salem zamindari 
brovight this suit to enforce acceptance of patta by defendants 
for fap-li 1308 in respect ot la .iu ls  in their possession in the said 
zamindari. It was alleged in the plaint that putta vas tendered 
to the defendants in May 18-09.

The =iocoiid issue iu the case wa,s. “  wh 'tliL-v plaintiff tendered 
a patta and drfendants refused to accept it in the fasli.”

*  Second Appeal JTo. VG4of 1902, presented against the decree of L. C. Miller, 
Esq., Diatrict .Tndge of Salem, in Appeal Snit Ko. 34d of 1900, presented against 
the decision of M.E.Ey. Vijiuragava Chariar, Personal Assistant Deputy Collector 
of Salem, in Suminarj Suit Ko. 20 of 1900.


