
beeaino vested in the sous as a caae of intestacy, becaase the g-ift m  SojrAMTxiJAru 
favour of tlio male issue of tlie sous sucii issue failing' iu favour of 
the female issue and that again failing, in favour of the grand- 
daughters by his daughter Ŷas invalid. Ko doubt the gift to 
Velavuda'’is grand chiklrca^by his sons failed as noue such were in 
existence ai the testator’s death, Irat as Thayumnial, one of his 
daughters bad then two daughters alive they became entitled in 
remainder to all the property left by Velayuda to his three sons 
and to his junior widow, it not having been shown how the disposi­
tion in their favour was in any way invalid.

With reference to the conclusions thus arrived at, the mort­
gage to the plaintiffs must be held to be inoperative so far as 
house No. 94, Annapillai street, is concernodj no interest therein 
having been created in favour of the sons ; and the parties thereto 
entitled under the will being the junior widow and the grand­
daughters. With reference to the other house the life interest of 
the first defendant is liable to be proceeded against in respect of 
the plaintiffs’ debt.

The decree of the City Civil Judge will be modified as aforesaid.
Each party will bear his costs in the lower Court. In  the appeal 
the plaintiffs will bear their own and pay half the costs of the 
appellants.

VOL. xXYlil.]  M A D IJA B  S E E iE S . 389

APPELLATE CIVIL.

B efo re  S ir S. Subrahm ania A y y a r^  Offy. C h ie f  J u stice , a n d  

M r . J u stice  B h ash yam  A y y a n g a r ,

NAEAINA NAIKA (S ix th  D ep b n d ak t), A p p e lla n t , 19 0 3 .
October 21 ________

YASUDEYA BHrATTA (PnAiNTii’p), BESPoiroBN'r.*

Land-lord and tenant— forfeiim-e of, for non-payment of rent when period 
of grace allowed for payment— Transfer of Prô iBrtij Act IV  of 1883, s. lid-.

A ’Miilageni oMt or permanent lease»of 1S66 foi* buildiug purposes provided 
that tlie lessee sliould pay to the lessor a rent of Rs. 5 per aiuimu liy tlie 24th.

* Second Appeal Fo. 247 of 1903, presented against th.e decree of *T. W . F.
Dumergne, Esq., District Judge of South Oanara, in Appeal Suit TS'o. 298 of 1900j 
presented against the dcoree of M.iS.Ky. Y. Itauga itoWj tJistriofc Mnnsif of 
Jiangalore, in Original Suit Ho. 191 of 1890,
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-May of each year ; ami if any arrears remsimccl due, thuy sliould bo puid williiu 
a furfciier period of tlu-eo nioiitlis or by tlie 24f,h Aiigust, and if not so paid, the 
Mulugeni rhit to stand cancellerl.

In a i3Tiit broag’bt for caiioelling the lease and recovering the demised premises 
on thfi giouiid amongst others that the reut due on the 24tK May iBOS was not 
paid by the 24;th Angust ] SOS:

Eeld  ̂ affirming' the decree of the lower Appellate Court, that the coiiditiou 
of forfcitore for non-payniout was not penal as a period of grace was allowed 
anti consequently no I'cliof agaitist forfeiture couid bo given.

Naniijana Eainti v. N'andu Sliettij, (S.A . S'o. 89 of lOCO, unrt^jorted), referred 
and followed.
The provision?, of the Transfer of Proijerty Act do not apply to the lOMî t?. Even 

under section ll 'i  of the Ti'anafei’ of I’roporty Act, relief against forfeifcnre is 
discretionary and may depend on whether the lease allows a reasonable period 
of grace.

One Narasa Naika, deceased father of defendants Nos. 1 to 5 and 
brother o i  the sixth defendant, obtained from the plaintiff under 
a permanent lease-deed of the 24th May 1866 a piece of land for 
building purposes. One of the conditions of the deed was that 
an annual rent of Rs. 5 was to be paid by the 24th May of each 
year; and if any portion remained unpaid within that time, it 
should ho paid within a further period of three months. «.e., by the 
24th August. If not paid within such further period, the lease to 
stand cancelled. The defendants failed to pay the rent due on the 
24th May 1898 by the 24th August 1898. The plaintiff brought 
this suit for the recovery of the lands leased and for other reliefs. 
The first issue was whether the lease was penal and in what 
particular. The District Munsif held that the Court had a dis­
cretion to grant time for payment of rent preparatory to forfeiture 
and that no forfeiture was created by mere non-payment of rent. 
He gave a decree for rent due and directed the removal of certain 
encroachments but dismissed the prayer for possession. The 
'District Court on appeal held that the lease was forfeited and 
decreed possession to the plaintiff.

The sixth defendant preferred this second appeal.
K . N a ra ya n a  B.au for appeUent.
K .  P .  M adhava B a u  and A .  S rin im sa  P o i  for respondent.
J u d g m e n t .— This case is not governed by the Transfer of 

Property Act. Under the lease in question the lessee had as 
against the lessor a permanent right to occupy, but he was at 
liberty to quit whenever he might choose to do so. The time 
fixed for payment of rent is the 24th May of every year with a
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proviso that if rent is not paid within a further period of three N araina

mouths allowed as a period of grace, the lease shall stand cancelled, -Najea

in a similar ease of N a n a jn n a  K a m ti  v. W an d a 8 h e ity {\ )  where Vasudeva 
also there was a grace period allowed, it was held by this Court 
that the case was distinguishable from the reported cases in which 
relief ag-ainst forfeiture had been given by the Court for non­
payment of rent on the ground that, in those oasea, the lease 
provided no period of grace.

following that decision we hold that the decree of the District 
■Judge is right.

A'Ve may add tliat, even under section 114 of the Transfer of 
Property Act, the exercise of ■ the discretion to relisve against 
forfeiture may depend upon the circumstauco whether the lease 
allows a period of grace or not, and in the former case, whether 
the period ol; grace is a reasonable period having regard to the 
nature and terms of the lease.

This second appeal fails and is dismissed with costs.

APPELLATE OIYIL.

B e fo r e  S ir  A r n o ld  W hite^ C h ie f  J u stice , an d  M r .  J u stice  B en son . 

NAEASIMHA CHARI (Plainxipf), Appbllaitt,
D.

GOPALA AYYANGAR (D e f e n d a n t ),

J^e spo n d jsstt .*

Ilindii Law—Relirjious Undowmmt— Trustee, creation of tenure by— Oancellatio7h 
hy succeeding Triisiee— Notice to tenure.Jiolder— Tender of patta at end of fasU 
•iLot reasonable notice,

A trustee of a religious endowinenfc cannot, except on special grounds, create 
a porpftual fci'uure biiitling on liij successors in office.

Mayandi CJtettiar v. Ckokkq.Ungam Fillay, (I.L.R., 27 Mad., 2^5) and Vidya- 
purna Tirtha Siratiii y , Vidyanidld Tirtha Swami, (I.L.E,, 27 Mad., 435), followed.

Whore liowever a long siiccetsion of trustees had acquiesced, a succeeding 
trustee caanot sue to eject tho teaure'holder lAathoiit giving liim reasonable 
notice of the determination of the tenure ; and the tender of a patta at the end 
of a fasli for which it is tendered is not a reasonable notice.

1905. 
•Tannaiy 5.

(1) S.A. Ho. 89 of 1900 <‘unreported).
* Second Appeal iN̂o. 710 of 1903, presented against the decree of D. 

Broadfiiot, Esq., District Judge of B'mih Axcot, in Appeal Suit Fo. 318 of 1903 
pveeenteil agaiust the decision of M.R.Hy, K , Kriehrsa Ayyar, Deputy Collector 
of ChidambaraixL Division, in Summai-y Sait No. 1 of 1902.


