
of the provisions of section 7 of the Liniitafcion Act {P e r ia s u m i  v, Pahu
K r is h n a  A y y cm iV )) . I  agree therefore in dismissing their petition ^aeian-
with costs. g a I'XIL

E a m a x
Menon .
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APPELLATE GIYIL.

B e f o r r l h ' ,  J u d ic e  D a v ies  and M r . J u stice  Boddam .

HAMBASIYA OHBTTI an d  xViv:oi n e r — M inors b y  tjieir  Gtu ard ian  1904, 
BUKMANI AMMAL (P e iit io n e r s — L eg al  RBPHESENi'A'i'ivii o f  Qotober 2S. 

F o u r i'h  D e m n d a n t ), P e t it io n e r s ,

\^EERA PERXJMAL MUDALI a n d  others (P l a in t if f s ) ,  

B bsp o n d e n ts .*'’'

Civil Frooeckire Code, 108,234, 368—Death of defendant after ex. ]̂ )arbe decree 
— Applioaticn by roijresentathjss of the df/endaut to he brought on recofd-

Section 368 of the Code of Civil Procedure only applies t:)’ the case of a 
(lefeiidiint wlio dies Lefoi-e a decree is passed.

Whore, thei’efore, a defendant difs after a decreo es ■jpartc has been passed 
against him, his representatives cannot apply to set aside the ew parts decree 
unleas the plaintiS has brought thorn on the reuoi-d ns ropreseatatives nader 
section 2;M' of the Code of OiTil Procedure.

Section 108 of the Oodo of Civil Procedure applies only to the defendant! 
against whom the ox parte decree is passed.

The facts necessary for this report a.re set out in the jndgmeat,
K .  Jagannadha A y y a r  for petitioners.
K .  B . Subm hm anici S a str i for respondents.
J u d g m e n t .— On the 24lh April 1903, a decree was passed by 

tiie District Mxinsif ew p n r te  against the fourth defendant in the 
suit. ,

The fourth defendant died in May-June 1^03, and on tie  
9th September 1903 , the petitioners put in a petition before the 
Distxiot Munsif under section 108, Civil Procedore Code, as the

(1) 25 Mad., 431.
Civil Eevision Petition No. 138 of 1904,. j>resented under section 623 of 

the Code of Civil J-*rocedure, pi-aying the High Court to revise the decree of 
A . C. T a te , Esq., District Judg-e of South Aroot, in. Civil Miscellaneous Appeal 

'^Fo. 10 of 1903, presented against the order of the Court of the District Munsif 
of Tinikkoj.'ilur in Miscellaneous Petition Ko. 4G9 of 1903 in Original Suit 
¥ 0.1102 of,1903.



SAjrr.AsivA I'cprcsontativos oJ: the dGoeaBod fourth defciida.rit praying to sot aside 
CiiErri deereo against tlic deceased fourth defoDfla-nt and to add_̂ tlio
Veeua petitioners as liis legal representatives.

The petition was dismissed hy tho District Mnnsif and on apponl 
to the District Judge his ordov was confirmed.

This civil revision petition is pnt in to set aside thoso orders 
under section 622, Civil Procedure Code.

Wo are of opinion that the ordei's a.ra xig'ht,
B j  tho Civil Procedure Code, the representatives of a dccoasod 

defendant can only apply to ho hroiig'ht on tho reeord iindei’ 
sGction 308, Civil Proceduro C o d e , vsdiieh ouly applies to a (3aso 
whore tho defendant dies hcforo deeree. Here tho deereo has boon 
passed and tho section applicahlo after dceroe is section 334, Civil
Procedaro Code, which does not authorise any application to ])c
made hy the representatives of the dccoased judg'ment“dehtor to 
hi'ing them on to the record, hut only authorises the plaintiffs to 
make such an applioation.

The article of the Limitation Act applicable to an appli­
cation to bring on to the record the representatives of a deceased 
ju d g n iG u t -debtor is article 164- which provides that limitation 
shall begin to run from the first notieo of proceeding's in exeention.

Section 103, Civil Procedure Code, undor which the apiplication 
is made only authorises applications by the dofendant ag-ainst 
whom an p o r te  dooroo has Iteen jnadc.

We are of opinion that, until tho rcprosentatiYes have been 
brought on to the record under section 234, Civil Procedure Code 
no applioation can bo made to set aside the ex  p a r le  decree and 
v»,'e dismiss this petition with costs.
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