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of the provisions of section 7 of the Limitation Act (Periusumi v.  Paro

) . . N . . o v

Krishna Ayyan(l)). I agree therefore in dismissing their petition v u ...

with costs. GATTIL
RAMAN
MENON,

APPELLATE CIVIL.

Before My, Justice Davies and Mr. Justice Boddam.

SAMBASIVA CHETTL awp avorunr —MiNors by TiEIR GUARDIAN 1804,
RUKMANT AMMAL (Peiirtonsrs—TLnsar Reprpsenparive op - October 25,
Fourry Derryoant), Prrrrioners,

B,

VYEERA PERUMAL MUDALIL axp orHERS (PLAINTIFFS),
RespoNDERTS.*

Qivil FProcedure Code, v, 108, 234, 368 —Death of defendant after ex parte decrse
—Application by representatives of the defendaat to Le brought on vecord

Section 368 of the Code of Civil Procedure only anplies to the case of a
defendant who dies before a decree is passed.

Whevre, therefore, a defendant dies after a decreo e parte has besn pussed
against him, his representatives cannot apply to set aside the ex parte decree
unless the plaintiff has broughti thew on the record as representatives under
gection 234 of the Code of Civil Procedure.

Section 108 of the Codo of Civil Procedure applies only to the dufendanh
against whom the ex parte decree is passed.

Tuk facts necessary for this report are set out in the judgment.

K. Jagannadha Ayyar for petitioners.

K. R, Subrakmanie Sastrl for respondents.

JopomeNy.—On the 24th April 1903, a decree was passed by
the District Munsif ex prrfe against the fourth defendant in the
suit.

The fourth defundant died in May-June 1603, and on the
9th September 1903, the petitioners put in a petition hefore the
Distriet Munsif undel section 108, Civil Procedure Gode, as the

(1) LL.R., 25 Mad, 431.

¥ Civil Revision Petition No. 188 of 1004, presented nader section 622 of
the Code of Civil Procedure, praying the High Court fo revise the decree of
A, O, Tate, Esq., District Judge of South Arcot, in Civil Miscellancons Appeal
“No. 10 of 1903, presented against the order of the Court of the District Munsif
of Tirukkoyilar in Miscellaneous Petition No. 469 of 1803 in Original Suit
o.j102 of,1903.
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representativos of the deccased fomrth defendant praying to set aside
the decrec against the deccased fourth defendant and to add_tho
petitioners as his legal representatives.

The petition was dismissed by the District Munsif and on appenl
to the District Judge his order was confirmed.

This eivil revision petition is put in to sct aside those orders
under section 622, Civil Procedare Code.

Woe are of opinion that the orders ars right.

By the Civil Procedure Code, the representatived of a deceased
defendant can only apply to he bronght on the resord under
scetion 368, Civil Procedure Code, which ounly applies to a case
where the defendant dios before deeree.  Ieve the deeree has heen
passed and tho section applicalile after deerce is seetion 234, Civil
Procedare Code, which does not authorise any application o he
made by the representatives of the deccased judgment-debtor to
bring them on to the record, hut only authorises the plaintiffs to
make such an application.

The article of the limitation Act applicable to an appli-
cation to bring on to the record the representatives of a deccased
judgment-debtor is article 164 which provides that limitation
shall begin to run from the first notiee of procecdings in execution.

Section 108, Civil Procedure Code, nnder which the application
is. made ouly authorises applications by the defendant against
whom an ez parte deerce has heen made.

We are of opinion that, until the representatives have been
brought on to the record under seetion 234, Civil Procodure Code
no application can e made to set aside the ez parle decree and
we disimiss this pelition with costs,




