
APPELLATE CIVIL.

B efo re  M r . Justice Suhm hinania A y y a r  and M r , J u stice  D a  vies,

PAE.U AND ANOTHEii—Minors by thbir Gtuardian Isovemner
I, K. RAMUNNI NAIB (T h ir d  a n d  F o ur th  A pi’e l la n t s  in  i, 2.

A p p e a l S u it  N o . 200 or 189-t on th e  F i l e  o f  th e  H ig h  C o u b t), — — ---------

PETITIONERS,
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V A R I A N G A T T I L  E A M A N  M E N O N  (S econd RESPONDKffT), 

E e sp o n d b n t .*

Ciuil Procedure Code— Act IIP’ of 18S2, s. 3diS—Appeal hy guardian, alatemuit 
of— Lachefi of ^u(irdia.n, ejject of-—Application o7i lalialf of winors to restore 
appeal— B.ig]it io ap;ply joint and not several— Limitation Act X V  of T.877, 
s. 7.

Where iwo majors and the gaardian of twe minors jointly [a’eferred an 
ap,poal iu wkicli they werQ ioinily interested, and oa the death of the sole 
respondent the appeal was allowed to abate under seotiou 36S of the Code of 
Oivil Procedure, tlio minor appellants cannot on the application of another 
guardian have the appeal restored and pvocoedcd with.

Fer Davies, J.— The order of abatement under section 3G3 of the Code of Civil 
Procedare is absolute. The rainoris being bound by the acts of thorv gnardian, 
there was no appeal pending: and the application could not be tieated as an 
application tinder section 308 of tho Code of Civil Prooedare to which the 
provisions of section 7 of the Limitation Act might be applied, as section 36S of 
the Code of Oivil Procedare contemplates an appeal peufliut?. lilven if it conld 
be so considei’ed, the upplication would be barred as the iriinors -trere infcerested 
jointly with others who laboured under no disability. Peria<iami v, Zr/s-Juut 
Ayijan, (I.L.R., 25 Mad., 431), followed.

Per SuBBAiiMANiA Ayyae, J.— On the death of the respondent, the right to 
have his representatives added as parties vested jointly and not severally in the 
appellants, whatever may be the nature of their interests in the suhjoct matter 
of the ai}peal. Periasauii v. Krishna Ayyan, (l.L.E,., 23 Mad., 431}, followed.

T he facts are fully sefc out in. the judgment.
V. K ish m sw a m i A y y a r  for petitioners.
Sir Y , B liashyam  A y y a tig a r  for rcspornient.

Civil Miscelkneou.? Petition No, 487 of 1904, praying that, Sn the cii'cmn- 
stances slated in the aiSdavit filed therewith, the High Court will be pleased to 
declare as null and void or set aside, the order of abatement passed in Appeal 
Suit No. 200 of 189-i on its file and to allow the ajJpeal to be proceeded with in 
due course of law. (Orighial gait Ko. 3D of 1892 on the file of Sub-Couvfc of 
Calicut,)



P a e b  O r d e r — D a v ie s , J  .— Appeal No. 200 of 1894 was preferred
Yaeian" jointly by two majors and by the gnardiaa of two inmorSj till of

"wliose interestH were joint. The sole rospoiideiil: died after tlie
Menqn. appeal was filed, no application was made by tlio appellants or

any one ôf theju to bring- in the legal representative of the
deoeased respondent, and the appeal was declared to have abated
under the penultimate olaase oi: section 368 ol the Code of Civil 
Procedure by oar order dated the llih  August 1896.

The minora thron^h anotliei- guardian now ask that that order 
may bo set aside and the a,ppeal be proceeded witlu It seems to 
me that the abatement provided foi' in the penultimate claiiso of 
section 368 is absolute, and it is far too lato now that the ])ai.'tieH 
have been in appeal to the Ehdvy Oouncil to allow a i'(wi(iw, an(] 
I  would dismiss the application on this ground a h n o .

But I  am. further of opinion that the minors are bound l)y tht,' 
act of their original guardian. It was lie who lilod the appeal on 
their behalf, a,nd it was he who neglected to bring' in the legal 
representatives of the deceased respondent. The result was th ’ 
there was no appeal, and it is clear that the minors oainiot, booaus 
they are minors, either revive the appeal that has ti,bated or maki 
a fresh appeal as it would be time-barred. Tlie minors claim 
the benefit of section 7 of the Limitatiou Act ti'cating this as a.i 
application under section 368 of the Civil Procedure Oodo, but i 
do not think that section is at all applicable, a.s there is no appeal 
pending in which an appHcatio]i under section 308 ca,n. possibly be 
made. If, however, any question under section 7 of the Ijimitation 
Act arises, then the minors would bo out of Oourt under î io ruling 
of the FuIlEench i n Pennmnii v. K rish n a  Aij]/an{\)^ a,a there wore 
others jrdued with them who wore not under' disability at the 
time.

1 therefore dismiss the petition with costs.
SiTRRAiiMANiA A y y a r , J .— I am of opinion that on the death ol; 

the respondent the right to have his reprosGntative made res]jond»< 
ent in liis stead did not, as contended by Mr, Krishnttswami Aiyar 
vest severally in each of the appellants, but jointly in all of them, 
without xeference to the question whether the right of the appel­
lants in the subject of the appeal itself was several or joint. 
Oonsequently the minor appellants were not entitled to thebeneh't
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(1) 26 Mad., 481.



of the provisions of section 7 of the Liniitafcion Act {P e r ia s u m i  v, Pahu
K r is h n a  A y y cm iV )) . I  agree therefore in dismissing their petition ^aeian-
with costs. g a I'XIL

E a m a x
Menon .
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APPELLATE GIYIL.

B e f o r r l h ' ,  J u d ic e  D a v ies  and M r . J u stice  Boddam .

HAMBASIYA OHBTTI an d  xViv:oi n e r — M inors b y  tjieir  Gtu ard ian  1904, 
BUKMANI AMMAL (P e iit io n e r s — L eg al  RBPHESENi'A'i'ivii o f  Qotober 2S. 

F o u r i'h  D e m n d a n t ), P e t it io n e r s ,

\^EERA PERXJMAL MUDALI a n d  others (P l a in t if f s ) ,  

B bsp o n d e n ts .*'’'

Civil Frooeckire Code, 108,234, 368—Death of defendant after ex. ]̂ )arbe decree 
— Applioaticn by roijresentathjss of the df/endaut to he brought on recofd-

Section 368 of the Code of Civil Procedure only applies t:)’ the case of a 
(lefeiidiint wlio dies Lefoi-e a decree is passed.

Whore, thei’efore, a defendant difs after a decreo es ■jpartc has been passed 
against him, his representatives cannot apply to set aside the ew parts decree 
unleas the plaintiS has brought thorn on the reuoi-d ns ropreseatatives nader 
section 2;M' of the Code of OiTil Procedure.

Section 108 of the Oodo of Civil Procedure applies only to the defendant! 
against whom the ox parte decree is passed.

The facts necessary for this report a.re set out in the jndgmeat,
K .  Jagannadha A y y a r  for petitioners.
K .  B . Subm hm anici S a str i for respondents.
J u d g m e n t .— On the 24lh April 1903, a decree was passed by 

tiie District Mxinsif ew p n r te  against the fourth defendant in the 
suit. ,

The fourth defendant died in May-June 1^03, and on tie  
9th September 1903 , the petitioners put in a petition before the 
Distxiot Munsif under section 108, Civil Procedore Code, as the

(1) 25 Mad., 431.
Civil Eevision Petition No. 138 of 1904,. j>resented under section 623 of 

the Code of Civil J-*rocedure, pi-aying the High Court to revise the decree of 
A . C. T a te , Esq., District Judg-e of South Aroot, in. Civil Miscellaneous Appeal 

'^Fo. 10 of 1903, presented against the order of the Court of the District Munsif 
of Tinikkoj.'ilur in Miscellaneous Petition Ko. 4G9 of 1903 in Original Suit 
¥ 0.1102 of,1903.


