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APPELLATE CIVIL.

Before Mr. Justice Subrahimania Ayyar and Mr, Justice Davies,

PARU aND ANOTHBR—MINORS BY THEIR GFUARDIAN \,Og?glﬁ;m
2 2 >
I, X. RAMUNNI NAIR (Turp A¥p FouRTH APPBLLANTS IN 1, 2.
Arpearn Surr No. 200 or 1894 ox Tur Tk or war Hien Covsr), —mm
PRTITIONERS,
v.

VARIANGATTIL RAMAN MENON (Srcoxp REspoNDENT),
ResroNDENT.*

Civil Procedure Code—cct XIV of 1852, s, 3G8—Appeal by guardian, abatemont
of—Laclies of guardien, effect of-—Application on behalf of minors to restore
appeal—Right o apply joint and not several—Limitation dect XV of 1877,
s 7

Where two majors and the gaardian of twe minors jointly preferred am

appeal in which they were jointly interested, and on the death of the sole

respondent the appeal was allowed to abate under section 368 of the Code of

Civil Procedure, the mminor appellants cannot on the application of another

‘pnardien have the appeal restored and proceeded with.

* Per DAvIEs, J.—The order of abatement under section 363 of the Code of Civil

- Procedure i abgolute. The minors being bound by the acts of their gunardiam,

there was no appeal pending and the application could not be treated as an

application mnder section 308 of the Code of Civil Procedure to which the
provisions of section 7 of the Limitation Act might be applied, as section 868 of
the Code of Civil Procedure coniemplates an appeal pending. Hven if it conld
be so considered, the application wounld be barred as the minors were interested
jointly with others who laboured wnder no disability., Peiriasami v, Krishna

Ayyan, (IL.R., 25 Mad., 431), followed.

Poy SUBRANMANIA AYYAR, J.~—On the death of tho respondent, the right ta
have his representatives added as parties vested jointly and not severally in the
appellants, whatever may Le the nature of their interestsin the subjeet matter
of the appeal, Periasaini v. Krishna Ayyan, (LLR., 23 Mad,, 431, followed,

Tus facts are fully set out in the judgment.
V. Kishmaswami Ayyar for petitioners.
Siv V. Bhashyam Ayyangar for respondent.

* Civil Miscellaneous Petition No, 487 of 1904, praying that, in the circnme
stances stated in the afidavit filed therewith, the High Court will be pleased to
declare as null and void or set aside, the ovder of ghatement passed inm Appeal
Buit No. 200 of 1894 on its file and to allow the appeal to be proceeded with in

dune course of law, (Oviginal Sait No, 39 of 1892 on the file of Sub-Court of
Qalicut,)
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OrpER—Davizs, J —Appeal No. 200 of 1894 was preferred
jointly by two majors and by tho guardian of two minors, all of
whose interests were joint. The sole respoundent died after the
appeal was filed, no application was made by the appellants or
any one of them to bring in the legal representative of the
deceased respondent, and the appeal was declared to have abated
under the penultimate clanse of section 568 of the Cole of Civil
Procedure by owr order dated the 11th August 1896.

The minovs throngh another guardian now ask shat that order
may be seb aside and the appeal be procecded with, [t seems to
me that the abatement provided for in the penultimate clause of
section 368 is absolute, and it is far too lato now that the pavties
have been in appeal to the Privy Couneil to allow a review, and .
I would dismiss the application on this ground alone.

But I am further of opinion that the minors arve hound by the
act of their original guardian. I was he who filed the appeal on
their behalf, and it was he who neglected to bring in the legal
vepresentatives of the decoased respondent. The vesult was th™
there was no appeal, and it is clear that the minors eanmob, beeans
they are minors, either revive the appeal that has abated or mala
a fresh appeal as it would be time-barred. 'T'he minors claim
the henefit of section 7 of the Limitation Act treating this as ar
application under seetion 368 of the Civil Procedure Code, hut
do not think that section is at all applicable, as there is no appeal
pending in which an application under section 538 can possibly be
made. If, however, any question nndoer section 7 of the Iimitation
Act arises, then the minors would be ont of Conrt under the ruling
of the Full Beneh in Periasami v, Krishna Ayyan{1), as thoro wore
others joined with them who were not under disability at the
time.

1 therefore disniss the petition with costs,

SupramMants Ayvar,J.—Lam of opirion that on the death of
the respondent the right to have his representative made respond-
ent in his stead did not, as econtended by Mr., Krishndswami Aiyar
vest severally in each of the appellants, but jointly in all of them,
without yeference to the question whother the right of the appel~
lanty in the subject of the appeal itself was several or joint.
Consequently the minor appellants were not entitled to the beneht

(1) LI.R., 26 Mad.,, 431,
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of the provisions of section 7 of the Limitation Act (Periusumi v.  Paro

) . . N . . o v

Krishna Ayyan(l)). I agree therefore in dismissing their petition v u ...

with costs. GATTIL
RAMAN
MENON,

APPELLATE CIVIL.

Before My, Justice Davies and Mr. Justice Boddam.

SAMBASIVA CHETTL awp avorunr —MiNors by TiEIR GUARDIAN 1804,
RUKMANT AMMAL (Peiirtonsrs—TLnsar Reprpsenparive op - October 25,
Fourry Derryoant), Prrrrioners,

B,

VYEERA PERUMAL MUDALIL axp orHERS (PLAINTIFFS),
RespoNDERTS.*

Qivil FProcedure Code, v, 108, 234, 368 —Death of defendant after ex parte decrse
—Application by representatives of the defendaat to Le brought on vecord

Section 368 of the Code of Civil Procedure only anplies to the case of a
defendant who dies before a decree is passed.

Whevre, therefore, a defendant dies after a decreo e parte has besn pussed
against him, his representatives cannot apply to set aside the ex parte decree
unless the plaintiff has broughti thew on the record as representatives under
gection 234 of the Code of Civil Procedure.

Section 108 of the Codo of Civil Procedure applies only to the dufendanh
against whom the ex parte decree is passed.

Tuk facts necessary for this report are set out in the judgment.

K. Jagannadha Ayyar for petitioners.

K. R, Subrakmanie Sastrl for respondents.

JopomeNy.—On the 24th April 1903, a decree was passed by
the District Munsif ex prrfe against the fourth defendant in the
suit.

The fourth defundant died in May-June 1603, and on the
9th September 1903, the petitioners put in a petition hefore the
Distriet Munsif undel section 108, Civil Procedure Gode, as the

(1) LL.R., 25 Mad, 431.

¥ Civil Revision Petition No. 188 of 1004, presented nader section 622 of
the Code of Civil Procedure, praying the High Court fo revise the decree of
A, O, Tate, Esq., District Judge of South Arcot, in Civil Miscellancons Appeal
“No. 10 of 1903, presented against the order of the Court of the District Munsif
of Tirukkoyilar in Miscellaneous Petition No. 469 of 1803 in Original Suit
o.j102 of,1903.




