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APPELLATE GIVIK

B e fo r e  M r. J u stice  D a v ies  and  M r , J u stice  B enson.

SINGrAEAPPA AND T-\TO OTHERS (Dbfbjtdants), Appellants,

■?>.

TALARI SANJIYAPPA (Plaintipf), Respondent.̂ '

Liniiiution Act X F  of 1877, arK 91— Suit to sê . a&ide an vnstniment— Collusive
sale deed ttot intended to bp. acted uj>o}i— Spficinc lleliaj' Act I of 1S77, s. 39.

A f5nit to cancel oi- sot o.side an inKhrumonf. most, under article 91 of the 
Limitation Act, bo brou'J.'hi ^yitliin three years ft‘Om the date when the facts 
entitling tho plaintif); to kavo tho iuistvumGnb cancelloii ov set aside become 
known to him.

The plaintiff on 1 st June 18;i5 exPcnted a sham sale deed in faTonr of the 
defondanra, neither party intending that it shonkl bo acted npon. The defend­
ants in Febrnary 18‘J0 hp -̂on to setnp a claim to ownership on tlie, Btreugth. ot 
the deed. OaordAugrust 1000, plain till'hr ought this snif. On its being- con, 
tended that the suit barred by Hmil-ation ;

Hold, that the snit was not barred having- been brong-ht -svitlun three years 
from, the date %vhen the plaintiff apprelionded that the defendants had set up 
title under the in.strutne.nt,

The facts which -would entitle a person to bring such a snit are stated in 
section 39 of the Specilio Eelief Act T of 1877.

S u it  to set aside an instrument. Tke material facts are fulij set 
out ill their Lordships  ̂ j adgmont. Tke District Mtiiisif passed 
a decree in favour of tLe plaintiff wluch was aifirmed on appeal 
1\y the Acting District Judge.

Defendants profcrred this second appeal.
The Hon. Mr. P. S . 8 m w i;a m i A ^ i/ a ra u d  P .  8 .  P arihasarcithy  

Ayi/angar for appellants.
T . y .  S esh a g ir i A y y a r  for respondont.
Judgment.— The plaintiff, on the 1st June 1895, executed a 

aham sale deed in faYour t)f his illegitimate sons, the defendants, 
neither party intending that it should he acted upon. PoBsession 
of the property sold remained with the plainiiif.

The defendants some time about Fehxuary 1899 began to set 
up a claim to ownership on the strength of the deed, On the 3rd

1904. 
December 
15, 16,

* Second Appeal No. 1535 o£ 1902, preseated against the deciee of J. W . 
Hughes, Esq., District Juflge of Knrnool, in Appeal Sait Fo. 36 of 1902, presented 
against the decree of M.K.Ry, D. K. Yiraswatny Ayyar, District Munsif of 
Gooty, in Ox’igiual Suit No. 5b3 of 1900.
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SIXGATIA.PPA August 1900 the plaintiff bronglit this suit for tbo cancollation of

Saisjivappa. The question for decision is whothor tlie suit is barred, by artiolo 
91 of the secoud schedule to the Limitation Act of 1877. That 
article provides that such a suit must be brought within 3 (throe) 
years from the tims “ when the facts entitling the plaintiff to 
have tlie instrument cancelled or set aside become known to him.” 
The facts which would eutitle a person to bring such a suit are 
stated iu section 39 of the Specific Eolief Act I <rf 1877 which 
provides that “ any person against whom a written instrument 
is-void or voidable who lias roasonablo apprehension that such 
instruiiient if left oat standing may cause him serious injury, 
may sue to have it adjudged void or voidablCj and tho Court may 
in its discretion so adjudge it or order it to be delivered up and 
cancelled ” In the present case the plaintiff did not entertain 
any appiehonsion that tho instrument would injure him until the 
defendants began to set up a title under it as it! it evidenced a real 
sale to them. The plaintiff’s eause of action therefore arose within
3 (throe) years prior to the suit and the Listrieb Judge rightly 
held that it was not barred.

Tills view is in aecordance not only with the case quote'drt?f 
him {Taivanrjar A h  v. K u r a  but also with the decision of
this Court in Sim ilaram  v. S/'t/nimiiuiI(2) approved in V ith a i  v. 
I la r i {Q ), See also M ed a  B ib i  v. lmama>i and J a v l:t

Jlunw ar v. A j i t  S in g h {b ).

We dismiss the second appeal with tlie costs.
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