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APPELLATE CIVIL.

Before Mr. Justice Davies and My, Justice Benson.

SINGARAPPA sxp w2 oryers (DEFENDANTS), APPELLANTS, 1904
» December
) 15, 16,

TALARI SANJIVAPPA (Prawtirr), RESPONDENT.®

Limilation 'Act -XV af 1877, arf. 91—S8wit 2o set aside an inetruniont—Collngive

sale deed mot Tntended {0 be ucted wpon-—Specisic Relies Act I of 1877, s, 39,

A suit to cangel or seb aside an instiwmeni muost, under arvtiele 91 of the
Limitation Aet, be wrought within three yeurs from the date when the facts
entitling the plaintiff Lo have tho instrument cancelled or set aside besome
known to him.

The plainkiff on 15t Jnne 1805 executed a sham sale deed in favonr of the
defendanes, neither pavty intendiny that it shonld be acted upon., The defend-
ants in Felrnary 1800 hegan to set up a claim to ownership on the strength of
the deed. On 8rd Angust 1000, plaintiff brought this anit.  Onits being con,
tended that the suit barred by limitation :

Held, that the suit wag not barred having been bronght within three years
from the date when Lhe plaintiff apprehonded that the defendants had set op
title under the instrament,

The facts which would eniitle a person to bring such a sait arve stated in
gection 39 of the Speeific Relief Act T of 1877,

SuIT to set aside an instrument. The material facts are fully set
out i their Liordships’ judgment. The District Munsif passed
o decree in favour of the plaintiff which was affirmed on appeal
hy the Acting Distriet Judge.

Defendants proferred this second appeal.

The Hon. Mr. P. 8. Swaswami Ayyar and P. 8. Parthasarathy
Ayyangar for appellants.

T.7V. Seshagiri Ayyar for respondent.

Jupeient.—~The plaintiff, on the 1st June 1895, executed a
sham sale deed in favourof his illegitimate sons, the defendants,
neither party intending that it should be acted upon. Possession
of the propexty sold remained with the plaintiff.

The defendants some time about February 1899 hegan to set
up a claim to ownership on the strength of the deed. On the 3rd

* Second Appeal No, 1535 of 1002, presenbed against the decvee of J. W,
Hughes, Esq,, District Judge of Rurnool,in Appeal Suit No. 36 of 1902, presented
against tho decree of M.R.Ry. D. K. Viraswamy Ayyar, Distvict Munsif{ of
Gooty, in Original Suit No. 513 of 1900,
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August 1900 the plaintiff brought this suit for the cancellation of
the deed of sale.

The question for decision is whethor the suit is baired by article
91 of the second schedule to the Limitation Act of 1877. That
article provides that such a suit must be brought within 3 (three)
years from the tims “ when the facts entlthno the plaintiff to
have the instrnment cancelled or set aside become known to him.”
The facts which would eutitle a person to hring such a suit ave
stated in section 89 of the Speeific Relief Act I of 1877 which
provides that “any person agaiust whom a vritten instrument
ig-void or voidable who las rveasonable apprehension that such
instrurhent if left out standing may cause him sericus injury,
may sue to have it adjddged void or voidalle, and the Court may
in its diseretion so adjudge it or ovder it to be delivered wp and
cancelled ” In the prosent ease the plaintiff did not entertain
any apprehonsion that the instrument would injure him until the
defendants began to set up o fitle vnder it as it it evidencod a roal
sale to them. The plaintiff’s cause of action therefore arose within
3 (three) years prior to the suil and the District Judge rightly
held that it was not barred.

This view is in aceordance not ouly with the case quoted Ty
him (Tawcangar Al v, Kura BHel{1)) bat also with the decision of
this Cowrt in Sundwram v. Sidhammal(2) approved in Vithai v.
Hari(3)., Sec also Meda Bibi v. Imaman Bibi(4) and Junli
Humwar v. Ajit Bingh(5). ’

We dismiss the second appeal with the costs.

(1) LLR., 3 AIL, 304 ag p. 366, (2) L.LR., 16 Mad., 311,
(3) LL.R, 25 Bom,, 78. (1) TR, 6 ALL, 207 (Full Bench),
(5) LL.R, 15 Cale, 58.




