
This docision was foilowod in Bhmaica v. Sanga.wa{l.) and naeayana- 
Amnva v. Mahodyavda{2). samî Naick

The Vakil for the respondent argues that the abseuco of con- SlAKGAMjrAs. 
sultation with the younger widow renders the adoption invalid 
and relies on tlio analogy of Siibrahmanyam v. Venkmvana{2i) and 
the remarks at page 636,* but we do not think that the case 
is in point. The junior widow is bound, as a matter of duty, 
to consent, and if, as their Lordships of the Privy Council say 
{The CoUecto}* of Madura v. Moottoo Emmlinga Sathupathy(4)), 
the conscnt of kinsmen is required by reason of the preeuined 
incapacity of women lor indopcudenco rather than th e  necessity 
ol procuring the conscnt of all those whose interest in the estate 
would bo defeated by the adoption, it would seem that the omission, 
to consult the 00-widow though no doubt improper, would not h e  

a sufficient reason for holding the adoption to be invalid.
W e must, however, dismiss the appeal with costs on the ground 

that no adoption took placo.
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Before 3Ir. Justtcc Sitbrahmania Ayyar and Mr. Justice Davies.

PKAYAa D O S S  J1 YAEU, MA.HANT (D e f e n d a n t ) ,

A p p e l i a n t  i jt  A p p e a l  N o. 2 3 6  oi- 1 9 0 1  a n d  R e s p o i o ) e n t  January 5, 6, 

IN A p p e a l  Surr N o . 3 8  o f  1 9 0 2 , F e W i y  10.

V. '

TIRUMALA SRlBANGA(niAEIAVARU a n d  a n o t h e r  

( P l a i n t i p f s ) ,  R e s p o n d e n t s  in  A p p e a l  S u i t  N o. 2 3 6  

OF 10 01  a n d  A p p e l l a n t s  in  A p p e a l  N o .  3 8  o f  1 9 0 2 .*

Civil Procedure Code-- Act XJV o/1882, s. 530— ‘ Under the trust ’ meaning of—
Tomer of appointing additional trustees or conlrolling body,

Un*3tr section 539 ot the Code of Civil Prootduie, tho Coart in Bamstiouing 
a Sclioiiio, may pvovido for the appoiatmout oE addilioual or now trustees, though, 
eucli appointment may not bo in confoi-mity with the original constitution of tho 
trnat cr with the rales in forco in respoct to it. The vvoi’cis ‘ nudor tho trust ’

(1) I.L.E., 22 Bom., 206. (2) I.L.R., 23 Bom., 416.
(.3) I.L .ll., 20 Mad., 62T. ( i )  12 M.I.A.., 307 at p. 412.

® Appeals Nos. 238 of 1901 and 38 of 1902, presented agaiast the decree of
K . 0 . Manavedan Eaj.i, Esq., the District Judge of Korth Arcot, in Original Suit
No. 31 of 1898.



Pbayag D oss in section S39 of tlie Code of Ci-vil Procedure have no reference to such original 
V aec , conRtif-.ution or the rules. The Court of Chancery in England has always 

 ̂ exercised such powers and in the absonce of express words restricting’ the powers
T ibumala of Courts in this coantry, the Legislature must he presumed to have conferred
Se ir ik g a - powGrs upon them by section 539 of the Code of Civil Procedure.CHARLAVABU*

Chintaman Bajaji Dev y . Bhondo Oanes'h Dev, (IX .K ., 35 Bom., 61.2), and Annaji 
V. Jfarayan, (I.L.R., 21 Bom., 556), followed.

A  scheme framed by tlio Court may be liable to vanation for good cause 
shown.

Re Srotcne^s Uospital t . S'tamfordf (60 Law Times, 288), referred to.
The directions in a scheme framed under scction 539 of the Code of Civil 

Procedure may bo enforced in execution on application by persons interested.
Vaynodarhhat v. Bhoffila}. (I.L.R., 24 Bom., 45), followed.

T h e  pLaintiffs, as persons interested in the Tirupati Temple  ̂
brouglifc tMs snit under section 539 of the Code of Civil Proce­
dure in the District Court of North Arcot for framing a scheme 
for carrying out the trusts of the temple at Tirupati. The facts 
are fully sot oxit in the judgment.

The District Judge sanctioned a scheme hy which amongst 
other things, a committeo of management was formed and pro­
vision "was made for the appointment of additional trustees.

Both parties appealed.
(Sir V. B/iashyam A y y a n g o iB . Sadaffoj/Mcharioy', V. KiMma.- 

swami A yyor, S. Gopflonvmnt Ayyongar and T. T. Tiruvenl-ata- 
ch a ria r  for appellant.

P . R. Sundo.ra'M Ayyar and the Jlon. Mr. L. A . Govindo- 
raghava A yyar  for respondents.

Jtjdgment.— The temple of Sri VecTfateswara in Tiruinalai 
Or Tirupati in the North Arcot distriot is a very ancient Hindu 
temple to which worshippers resort from all parts of India, and is 
in receipt of an annual income of between 2 and 3 lakhs of rupees. 
Prior to the establishment of the British Government, the manage­
ment of the iastitTition Avas directly under the ruler of the country 
for the time heing. After the advent of the British, the manage­
ment passed into the hands of the East India Company, and 
subsequent to the enactment of Regulation V II of 1817 of the 
Madras Code, it was carr'ied on under the control of the Board of 
Eevenue through the Collector of the district. With reference to 
a despatch of the year 1841 from the Court of Directors ordering 
the immediate withdrawal from all interference on the part of the 
officers of Governraent with native temples and places of religious 
resort, the manageme§jfc of the temple was in 1843 made over to
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LUATtTjAVAia-.

Seva Doss, the bead of a Mutt; called Hathiramji Mutt, situated PaAr.Ko Doss 
ill the town of Tirupati fit the base of the l îll on which the 
important shrine stand,s. In the • sanad ’ by which this transfer 
of management, was effected, it was provided that Seva Doss’ Sei'bakga- 
snecessors in the Mntt shaidd be his successors as vieharanakartha 
or manag-er of the temple. Seva Doss having died in i 864,
Darma Doss succeeded him, and, on Danna Doss’ death in 1880,
Bagavan Doss became manager and contained so still 1890. From 
1800 to 1894 Sfahabir Doss was manager. And from 1S95 to 
1900 Ramakisoro Doss, the defendant in the two suits' Nos. Ill of 
1898 and 10 of 1899 on the fdc of tlie North Areot Distriet Conrt, 
held the inaiDagomont ; and on his death, pending the liti.cjation, 
the present Mahant as the head of the Mult it! st\ledj Bnceocded to 
the ofiiee of manager and was brought on tlie record as the legal 
roprescntatiYo of Ramakisorc.

ISTow, when in 1843, the raanagOJiieut was tranaferrecl to Beva 
Doss, it was, no doubt, expected that the managemoiifc hy the 
M^ahaiit would prove satisfactorj, but the history of what took 
place subsequent to Seva Doss’ death i«, to put it shortly, a record 
of waste and embeKzlement,

Persons interested in the iiiBtitution were not slow to bring 
the misoonduet of the managers to the notice of the anthoritios.
A  suit was brought against Darma Doss, the second manager, 
charging him with misconduct and malversation. The chargcs 
wero established and the District Court gave a decree against him.
On appeal the decree was confirmed, and this Court taking a less 
lenient view than the District Judge, came to the conclusion that 
Darma Doss’ misconduct was frandulout and such as to justify hi a 
dismissal, but the dismissal was not ordered for the reason that it 
was apprehended that his successor might not prove a better 
manager. In  spite of this, the third manager, Bagavan Doss’  acts 
of mismanagement, which were many, were also made the subject 
of jndieial proceediugs. A  charge of criminal misappropriation 
with reference to a quantity of gold coins belonging to tho temple 
of the value of over 2 lakhs of rupees was instituted against him, 
and, after a prolonged trials he was couvieted by tho Sessions 
Court of North Arcot and sentenced to 18 months’ imprison- 
ment. It was pending his incarceration under that sentence, 
that Mahabir, with Bagavan Doss’ permission, took charge of the 
management of the temple. The record shows that allegations
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I'PAVAG Uuss ot' malversation were mado ;igaiiist him as well and proceedings 
but owing to his death they wore not prosouuted further, 

t’- The present suits Nos. 31 of 1898 and 10 of 1899 were brought
Ki[iinNc.A- against the last holder of the office, Ramakisore, and upon the 

( ii.utr.Av.uiu. adduced which is practically uncontradiotcd, the District
Judge has found, in oiir opinion, rightly, that Ramakisorc received 
bribes to the extent ot fifty thousand rupees for granting- leases 
o f tho landed properties o f the tem]do or showing favour to the 
contractors During tho pendency of the suits he was murdered, 
so that tho suit-for his removal from the trusteeship (10 of 1899) 
bccamc infruetuous, but the other suit of 1898) for tho settle- 
1,.ent of a scheme was heard and decided and the decree passed b j  
the Judge in the matter is tho subject of appeals No.s. 2o6 o f 1901 
and 38 of 1902, which have now to be disposed of.

It may here be pointed out that the Mahant as well as the 
hyragees who form the fraternity o f the Hathiraniji Mutt arc not 
natiives of this Presidency, but come from tlie northern parts of 
liidia. Tlic Mahauts, so far as appears in tlie evidence in the case, 
have not been znen of any education and are celibates supposed to 
have little or no' conccrn with worldly affairs.

Tho present Mahant was brought down from Northern India 
only after tho deatli o f his predecessor in 1900, and was then 
u minor luider If̂  years- of age, unacquainted with even tho 
vernacular o f  the country. W ith reference to the actual adminis­
tration of tho affairs of the temple, the Mahaiits are more or less 
dependent upon the byragees of the Mutt, and it is not surprising 
that they have proved altogether inefficient as managers, as also, 
in most instances, dishonest. Another point to bo remembered is 
that they possess no private property from which the temple can 
be recouped in respect of tbe embezzlements committed by them. 
Properties to which a Mahant succeeds as the head of tho Mutt are 
not at his disposal except for tlie purposes of that institution, and 
even the incomes received b}' a Mahant during hiw incumbency are 
subject to a first charge in respect of disbursemonls appropriate to 
the Mutt, The result has been that, notwithstanding that decrees 
have been obtained for large sums against the Mahants concerned, 
the temple has not been able to rccovei- any portion of the amounts 
decreed save in one instance where the decree debt was paid up, 
but -was immediately followed by another act of embezzlement of 
temple funds.
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It IS tims clear that tlie arrangomoiit made in 1843 I'or the iikayai; Does 
adininistration of tlic institution has not aTiswcrod tlie expectations V’aku, ̂ ilAlIANT
then entertained, tliat the Mahants have shown themselves to be v. 
nttorly incompetent to discharge the duties of the office properly, 
and that the surplus income has been misappropriated by them tn.iRLAVAiu. 
partly for their own personal use and partly for the aggrandise­
ment of the Mutt. Unless, therefore, steps are taken to impart real 
elficiency to the management, to provide checks against peculation 
and to ai’range for the duo application of surplus funds not required 
for the usual and ordinary purposes of the institution, it is 
impossible to safeguard the interests of the institution. "We agree, 
tlierefore, with the Distrii^t Jndgo that this is a fit case for the 
Court sanctioning a scheme. And it may be added that Sir 
V . Ehashyam Ayyangar, who appeared for the Mahant both in 
the lower (^ourt and here, did not take any objection to a scheme 
being sanctioned. The controversy has been as to the machinery 
which the District Judgo considered necessary to bring into 
existence in the form of a committee consisting of five members 
who were to exercise minute and complete control over the Mahant.
And it was contended both before him and before us tbat it was 
beyond the jurisdiction o f the Courts to establish such a controlling 
authority. And it was also sti'ongly urged that it was not 
competent, in cases like the present, for the Courts to appoint 
new or additional trustees. A fter a careful consideration of the 
authorities referred to on both sides, we are unable to accept either 
of the contentious urged on behalf of the Mahant. No doubt 
section 539 of the Civil Procedure Code with reference to which 
the present suit has been brought, speaks of the appointment of 
new trustees “  under the trust.”  This, however, does not, in our 
opinion, mean only in conformity with the original constitution 
of the trust or with the rules now in force in respect to it. The 
passages in Tudor on ‘ Charities ’ and particularly the observation 
of Jcssel, Master of thoEolls, in In rc Burnham National 8cho(iJs{l ), 
to which our attention was drawn on behalf of the plaintiffs, show 
beyond a doubt that the Court of Chancery always possessed tlie 
power to appoint additional trustees, even though such appoint- 
meid involved a departure from the arrangement contemplated 
in thr> ( onstitu'tion of the trust. The case in In the matter o f  the
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Pm-AG Doss caUed Sforet/s Almshoiiseft in the town of Cmnbridge{\) was
Mahawt’  ̂ under Lord I^omilly’s Act and tlic language naed l) j  the

Lord Chauceilor thero wns with refcronec to tlic question whfithcr 
S r i k a t s j g I -  the Court had j x i r i a d i e t i o T i  to appoint a d d i t i o n a l  tnmtces in a case

ciUELAVARcr. before it on. petition under* that A ct. That language
couM not be taken as intended to negative the cxisteucc of the
po'\vor in the Court of Chancery to appoint additional trustees in
proeeedings otherwise duly taken before it. The s«.me o’bsorvatioii 
applies to Ludlow [corporation of) r. Qremlwuf^e{2). '̂ Che dooision in 
ex parte BoVon Schooled), ay we understand it, proceeds oii the view 
that, according to the fair construction of the Act oi: Parliunient 
then in question, it was not open to the Court to alter the consti­
tution laid down by that Act of rarliament in rcspcct of the 
appointment of a trustno. The cnaotmeiit of section 539 of the 
Code, as it n.ow stands, was long after the passing' o f the English 
Trustees Act of 1850. Presumably, therefore, that section may 
bo taken as intended to coufer upon the Courts in this country the 
same power that the Courts in England posscsisod a tth e ’time of its 
enactment. There is no reason for thinking that the Indian Legis­
lature meant to control the power of the Courts in this country 
only in this one respect as to the appoiutincnt of new and additional 
trustees, whilst conceding them powers as large as those possossod 
by the English Courts in other respects. IIad tiiat hoeji the ease fho 
Legislature would have used language expressive of this limitation. 
That the lligh  Court and the District Courts in this (‘,oun.try 
to whieh the jurisdiction is confined possess the sanio practically 
unlimited jurisdiction as the Court of Chfincery in. niatlors relating 
to tlio .administration of public charities, xoligious or otherwise, 
was taken for granted in the cases in CIrMcmian Bajaji Dev v. 'DJamdo 
Gmesh l)ev{A) and Annajl v. Nara>jan{b)^ cited for the plaintiiis.

It is not, however, neecssaxy to pursue this matter furtliGr as, 
upon the facts of this case, the Mahant is not a triistoc deriving 
his power of management under the cojiBtitntion originally laid 
clown centuries ago. As already pointed out, the institution waB 
completely under the control of the public authorities up to 
and when the mana,gement was transferred to the M'aha.nt in that 
year, it was an arrangement made by the .Board of Rovemio in
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whom tlie control of sueli institiitioiLs was then vested uuder the P r a y a u  D o s s  

Regulation of 1817. In other words, the arrangement was aiialo- 
gous to a scheme settled by a lawful authority and, thci-nfore, 
q[nite liable to be raried ])j that or other authority, legalh’ S r i s a x g a - 

competent so to alter or modify it. Sir V. Bhashyam Ayyaugar 
did not contend that a scheme containing, among others, provisions 
relating to the appointment of additional trustees sanctioned by 
a Court was-not liable to variation on good cause being shown.
And if authority on the point 'wero nccessary, reference may ]>e 
made to Re Browne’s Hospital v. 8ki)nford{\). There is, thercforo, 
nothing to prevent a scheme being framed providing ink}- alia, 
for the appointment of an additional trustee or thf‘ eroat ion of a 
controlling body such rs that sanctioned by the Bombay Courts 
in tl^e cases already cited.

The matter for determination -ihorefore is, ns to the actual 
terms of the scheme, to bo saiictioned. W e are clearly of opinion 
that the formation of a committee such as thut directed by the 
District Judge is not calculated to secure ofiicieut management.
W 0 think considerable difficulty will bo exporienecd in the selec­
tion now, and from time to time hereafter, of competent men to 
act as honorary members of the committee. Occasional visits by 
persons not resident in the immediate neighbourhood of the 
institution would hardly afford sufficient check. A body consisting 
of so many as five members without any emoluments expected 
to exercise a detailed control over the discharge of his duties by 
the Mahant by a unanimous vote in some instances and a fixed 
majority in others— not to refer to other restrictions prescribed by 
tho Judge— is too cumbrous a machinery to work smoothly and 
effectively. It seems to us, therefore, that the best course is to 
appoint (me additional trusteo to take part in the management 
with the Mahant. And in order that such trustee may bring 
to the discharge of his duties, capacity, education and training 
calculated to make him a responsible eo-adjutor with tho Mahant, 
it is essential that he should receive from the funds of the 
institution a fitting remuneration for his onerous duties, the 
amount thereof to be fixed by the District Conrfc, at a sum not 
lower than Es. 400 and not exceeding Es. 500 per mensem. The 
appointment of this trustee should vest in the District Court of
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Doss North Arcot and tho person so to bo appointed sliould bo u casto
Ixauaxt -IJ'iidu and liis term of offi(!0 should extend for five voars, but ho 

'»■ should be cliLdblo for re-appoiutnioiit. In the case of a difforcncoTiaUMA l-A , . , .
Sbiraxoa- of opinion arising botwoen the two trustees the matter must bo 

( iiASLvv ,\Ku, to tho Pedda Jiyangar whose o^jinion should bo followed.
Either of the trustees should bo liable to summary removal by tho 
District Court on good cause shown subjcct to appeal to tho H igh 
Court. -In addition to tho matter of tlio appointment of such now 
trustee tho schcnie should first and foremost provide for the utili­
zation of the surpluy funds coming into the hands of tho trustees 
from time to time. 1'he ncecssity for making such a provision is 
inoperative to guard against the wasting or embozzkment of such 
accumulations in future which have been not only possible in the 
past but encouraged owing to tho want of any provisioijAlor thoir 
utilization. TJiere is no complaint that tlio services in the ^m plo 
have not been d uly performed but after all that has been done, tlio 
Maliaut has found a lai'go surplus in his hands which the accounts 
show he has expended upon objects more or less objectionable. Tho 
surplus income may bo estimated at about a lakh or so per annum, 
Proceeding on the ey-pres prineiplo tho following arc tlie objcots 
on which both sides are agreed that the surplus funds may bo 
appropriately spent;—

1. Tho establishment of a college in Ijower Tirupati for the 
promotion among Hindus of a knowledgo of the Hindu religion 
and shastras, such college to be styled “  The Sri Vcnkateswara 
Vidyasala ”  with a librarj* attached and with suitablo buildings 
inclusive of residential quarters for tho teaching staff as well as 
hostel accommodation for students who may bo permitted to remain 
in the promises of the college, the annual expenditure in the 
upkeep of the college not exceeding, until further orders, the sum 
of twenty-four thousand rupees.

2. Tlic distribution of .prizes annually to persons possessing 
proficiency in the one or other of the various Hindu shastras, to 
an extent, until further orders, not exceeding rupees twelve 
thousand. Rules for the management of the college and the 
award of prizes shall bo made by t.he trustees from time to time 
Bubjeet to the approval of tho District Court.

3. The foundation and maintenance of a hospital on the hill 
for the relief of the numerous pilgrims and worshippers visiting 
the place.
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4. The construction and maintenance of a choultry or rest-house P e a y a k  Doaa
in the same place for the use and aocoramodation of all classes of mahInV
pilgrims visiting the shrine. T ib u m a la

5. The introduction of good water-supply on the hill. Seirakga-
6. The improvement * of the road conununications to the 

shrine.
The scheme should also authoi'ize the trustees to sell unnecessary 

necumulatioiis of jewels and pvopoities and invest the sale-proeeeds 
in Government paper until the money is required for the objects 
referred to above or for other purposes connected with the insti- 
tiition. It should be further provided that all other funds Jiot 

required for immediate expenditure should be invested in the 
same way, provided that, with the sanction of the District Court, 
such funds may be invested in purchases or first mortgages of 
immovable propei’ties. JiCases for over five years of immovable 
properties vested in the temple as well as sales and mortgages
thereof are not to be made without the sanction of tho Disirict
Court. Tho trustees sliould provide for efficient checks against 
misappropriation of tho offerings daily received iu tho shrine 
betwQon tho time of such receipt and that of their deposit in the 
usual place of eustoily. They should also provide for proper sets 
of accounts being maintained and for their inspection by persons 
iuterested in the institution, for budgets of receipts and expendi­
ture being prepared annually, for estimates and plans of impoitant 
works being made before tho execution of the works is midertakeu, 
aud for an annual audit by a competent auditor. A  brief report 
by tlie trustees of their administration for tlie y)ast >ear should bo

r

p u b l i s h e d  ea i-ly  in  t i io  n e x t  y e a r .

'J'ho scheme should prohibit any transaction of a pecuniary or 
mercantile character between the Mutt on the one hand aud tho 
temple on the other, or the employment of any persoris as eommoii 
servants of the two institutious.

Power should be reserved for application by tho trustees or by 
persons interested being made to the District Court witli refcreuco 
to t(ie earr>ing out of the directions of tho sclieme.

The directions in the scheme may be enforced by the District 
Court in execution upon application by persons interested 
{JJamodarhlmt v. Bhogilal{\)).
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ritAVAc. Doss Po’wor should also be resofTod for application being- made to 
SIuiant’ tike H igh  Oourt by  fclic tviisfcocs or by persona interosied for any

-y. modification of the scheme that may bo found necessary.
Sammu^ should come into force on the 1st Jannary 1906.

i:'HA»T.AVARTj. Costs in these two a,ppoa.l9 of both p̂ arties will bo paid out of
the funds of the temple.
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APPELLATE OIYIL.

'Before Mr, JusUce Benson and Mr. Justice Boddan.

1904 G -O P A L A S A M l C H E T r i A R  (BEPiSNnANT), A p p e l l a n t ,
N'ovember 2,

3, 4., 8, 11. V.

FISCHER (Plaintipp), Respondent.'-'

Rent Mecovcri] Act {Madraa) VIII o/18G5, s. 11— Rules for dociding disputes as to 
rates of rent— Im;provement of land ly teno-nt hefere and aftPr panfiinrj of the 
Act'— Rirjht of landlord to levy enhanced rale of rent,

A landlord is not enfcifcled to lev / a tax on improyomcnts effected hy a 
tenant at his own expense, wliotlier stioli iniprow.ments wero niado boroi’o ov 
after the passing of the llent l^ccovery Act, 1S05, but a contrnot oxpross nr 
impHod by a tenant to pray snah a tax would be enforced, wliotber mado beforo 
nv after 18G5, for tbo law floos not declare snoh .t, contract to bo

WhevG a tenant has been paj'ing’ an enhanced rent in consorjuenoe oi' 
improTjements made by hiin before the passing of tlio Act, there will bo un 
inference from such payments, in tho absence of anyfcliing- to robnt it, that 
there was a contract to pay an enhanood rent, and Buoh i-ontract would be 
binding nnder the Act. Each tenant’s contract, if any, is tn bo inferred from 
his own acts and payments rallier thaii from those of oilier tenanth.

Suit to enforce aeoeptanoe of pattahs. The facts material to tlio 
ease appear from the judginent of the flig-h Court. I'he Deputy 
Collector decreed in plaintiff’ s favour, which decree was affirmed 
on appeal.

Defendant preferred this second appeal.
T. Subrcihmnia Ayyar for B,. Sadagopachariar for appellant.
T. Bcmgachariar for ]*espondent.

* Second Appeal No. 'TG2 of 1903, presented against the decree of L. 0 . Miller j 
Esq., District Jiiage of Salem, in Appeal Snit No. SO of 3901, presented against, 
the decision of M.E.R7 . T, Vijiaragava Ohariar, Personal Agsisfcant Deputy 
Collector of Salem, in SiTmmary Suit No. G3 of 1900.


