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CrINY A~ Tn the case of Mahomed Abdul Mennam v. Panduwran yo Row(1),
TIAMBY
atonan:  this Court exprossed their approval of the decisions in Nilralan

e Sen v. Jugesh Chundra Blutte Charjee(2), and Komal Chandra Ll
Gurosary va (fowr Chand ddikari(3), and disagreed with the decision in
OB i hnad Hassein v. Mahomed Askat(4).  But in all these cases
the vomplaint had been dismissed on the merits, the order having
heen made under section 208, In the Full Bench decision of the
Colentta High Court in Dwarka Nath Mundul v, Beni Madhal
Banerjee(3), the Court held that the Magistrate had jurisdiction to
rehcar a warrant case in which he had discharged the accused
person by an order made nuder section 259. I do not find that
this Cowrt has over declined to accept this view. I agree with
this Caleutta decision aud with the reasoning upon which it is
based.

The case must go back to tho Magisirate to be dealt with
according to law.

APPELLATE OIVIL.
Before Mr. Justice Subrahmania dyyar and Mr. Justice Moore,

Febiigi} . PAMULAPATI ANKINUDU (PraiNrivy), APPELLANT,

'S

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
AND ANOTOER (DIFENDANTS), RUSPONDENTS.™
Revenue Recovery det—(Madras) det 1T of 1864-~Land revenue—Tux Levied on person
in wnauthorized ocoupation of Government waste land—* Penal assessiment®
~—TIlegality of,
Plaintiff and second defendant, who were brothors, built a choultry on thoir
patta land and obiained from Government a picce of the adjoining porawhoke

(1) L1.R., 28 3ad., 255. (2) LL.R., 238 Cale., 943,
(3) LL.R., 24 Cale., 286. (8 LI.R, 29 Cale., 720,
(5) 1L.R., 28 Cale., 652,
# Becoid Appeal No, 166 of 1903, presented aguinst the decree of MR, Ry,
I. L. Narayana Row, Subovdinate Judge of Kistna, in Appeal Seit No. 476 of 1902,
preeented against the decrco of M.R.Ry. V. I, Narusimham, District Nlmmi of
Tenuli, in Original Buit No. 722 of 1900,
(1) Sce now Madrvas Mot 1T of 1005, A search uuderbaken in couseyutneg of
cerfain observations made while this measure was before the Loyislative Counel
a8 1o the course of decisions in this Court shows that hesides the enses veported
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land measuring 4 cents upon the condition that it should be nsed for the purposes
of the choultry. The plainliff subsequenily constrnoted paddy godowns con
tiguous to the clioultry, and in doivg so eneroached vpon a portion of the lund
granted by Governmeut. The'Goverpment therenpon resumed yossession of the
land, cancelled the grant, and directed the plaintiff and the second defendant to
vacate the samo. The plaintiff yefused to vaca%e on the ground that he had
not encroached upon the land granted by Government. The revenue authori-
ties, therenpon, imposed a penal assessment on him of Rs. 44.  Tn a suit by the
plaintiff, tnter alia, to recover the amount of the tax which he had paid:

Held, that the levy of pennl assessment was illegal, and the plaintiff was
entitled to vecover the amonnt therennder.

Madathapw Ramaya v. The Sccretary of State for Tndia, ([.T.R., 27 Mad., 380),
followed,

Surr to estahlish plainti¥’s right to certain land and to recover, a sum
of Rs. 44 collected from the plaintiff by the Government, by way of
penal assessment for encroaching upon poramboke land. The facts
of the case as stated by the Acting Sub-Judge arve as follows :—The
plaintiff and sccond defendant are brothers. They crected a
choultry and a travellers' shed about 6 or 7 years ago on their patta
land D. No. 725-A. Subsequently, the Government granted a
kabela for 4 cents of land from the adjoining poramboke on condi-
tion thaj it should be used for the purposes of the choultry. Three
or four years ago, the plaintiff and second defendaut divided this plot
and erected paddy godowns thereon and stored their paddy therein.
They have stored earth on another ome cent of the unassigned
portion of the poramhoke D. No. 724. The Government thereupon

in Muthayya Chetti v. The Secretary of State for Indie (LL.R., 22 Mad., 100)
and in Madathapu Ramaya v. The Secretury of State for India (ILLR., 27 Mad.,
380), the only other cages in which the ¢uestion of penal agsessment has come
before the Court ave (i) Kuttai Muhammad Meera Mohideen ¥. The Secvctury of State
JSor India (S.A. No. 912 of 1001) (nnreported) decided shortly before Mudathapu
Ramaya v. The Secretary of State for India (LL.R., 27 Mad., 88G), in which the
question of tho legality of imposing penal assessment was raised hub left
undecided, the suit heing dismissed as. harred by limitation wnd on the pround
that the penal assessment had been paid without conpnlsion of law; (i) in the
casc of Pamulapali Ankinudu v. The Seeretary of Stute for India’ (8.4, No. 166 of
1908) reported above which follows Madathapw Ramaya v. The Secretary of State
Jor Indig (L., 27 Mad,, 886) ; and (iii) Pedde Maldanne v, The Seeretary of State
Jor India ($.A, No. 1199 of 1902), not reported, in which it wns again lold that
" ponal assessment paid voluntarily conld not he recovered back, Lwo other cases,
viz., The Collector of Chingleput District v, Knsalvam Naidwe (8.A. No. 1352
of 1897) (unreported) and Boddupalls Jagannadham v. The Secreiary of Stule for
India (L.LR., 97 Mad., 16), related to the lability ofland to ordinary as distinet
{rom penal assessment and did not raize any question of the legality of peral
assessmont,
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pawvzarans vesumed the 4 cents, cancelling the grant and directed the plaintiff
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and second defendant to vacate the same. The second defendant
promised to give up his personal rights in the southern portion of the
godowns and agreed to utilize them for the benefit of the choultry,
but the plaintiff stubbornly maintained as he still maintains, that
1o portion of his godowns stood on the kabela land granted by the
Government, and refusced to vacate it. The Revenue authorities
have, thereupon, charged the land with a ¢ prohibitory assessment’
at Ra. 20 per cent.”

The District Munsif passed a decrecin favour of the plaintiff
for Rs, 34-13-3 on the ground that only a portion of Gtovernment
land measuring 4 cent had been encroached upon. On appeal by
the first defendant, the Subordinate Tndge modified the decree
of the lower Court in respect of the amount payable by the fivst
defendant.  Plaintiff preforved this second appeal.

V. Krishnaswamy Ayyar and K, Subragmaenia Sasiri for
appellant.

The Government Pleader for fixst vespondent.

JupamextT.—Tollowing the decision in Madathapy Romaya
v. The Seeretary of State for India in Council{l) we must hold that
the levy of penal assessment on this Jand was illegal.  We modify
the decrce of the Subordinate Judge and divect that the plaintiff
do recover from the first defendant asum of Re. 38-4-4 in addi-
tion to the sum alveady allowod with énterest at G per cent, from

this date to date of payment. We make 1o order as to costs in
this appeal.

(1) LLR., 27 Mad., 386,




