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Ill tlio case of Mahomed Alidul Menncmi v. Panduranyet 
this Court exprossetl tlioir appi'oval of the dGcisions ia Nih'id&n 
Sen Y. Joijesh (Jhimdra BhiUta Gharjee[tl), iiiiid Komal Chandra Lai 
V. Chmr Chmul AdihariiZ), and disagreed with tlio decision in 
Mir Ahmad Mossein v. M(//iomed A-'}l'cO'̂ i(4). But in all tb,cst) cayew 
the complaint hiid be on dismissed on tlie merits, the order having' 
hcen made under section 203. In  the Full Bench decision of tho 
Calcutta High Court in JDwarlca Nath Mundul v.̂  Beni Madhal 
Sauerjee{b}, tho Court held that the Magistrate had j urisdiction to 
rehear a warrant case in whioh he had discharged the acGnsod 
])orsou l) j  an order made nnder section 260. I  do not find that 
this Court has over deolined to accept this view. I agree with 
this Calcutta decision and with tho reasoning upon which it is 
based.

Tho case must go back to tho Magistrate to be dealt with 
according to law.

1905. 
February 13.

APPELLATE CIVIL.

Before Mr. Jmlice Subrahmania Atjyar and, Mr. Justice Moorf. 

PAItlULAPATI ANKINUDU (Plajnxipf), Appellant,
V.

THE SEOEETAEY OF STATE FOE INDIA IN COUNCIL
Amo ANOTHEB (DkFENDANTS), ■RESPONDENTS.-''

Revenue HGCo'oery Act— (^Wadras) Act JIoflQG4:^~~Landreve}nw— Taxlcvied onioBytion 
in wavMorised occupation of Qovernmeni tvaste lmd— “ Penal ttBsessmcnt”  
— lUeijality of.

Plaintiff and second defendant, wlio wore brotlicrs, built a olioulfcry on tlioiv 
patta land and obtained from GoYcrmnent a piece of tho adjoining poramboke

(2) i.L.E., 28 Calc!., OS-'i, 
(•I) 20 Oftlc.,

(1) I.L.E.., 38 I,Cad., 255.
(3) I.L.R., 34 Gale., 2S6.
(5) I L.U., 28 Oiilc., 052.
Secoild Appeal ITo. IGB o{ 1903, presented iigaiiwt Lhr decrijo ul 

I, L. N'arayanaH.ow, Subordiuate Judge of Kistna, in Appeal Scit No. 276 of 3902, 
presented against tho decjroo of M.R.’Ry. V. L, JTaraBimham, District Munuif of 
'Teuali, in Original Snifc No. f22 of WOU.

(1) See now Madras ^\ct H I of 1905. A  s(.>arc']i niidortakon in cojisctfKWico ol’ 
coi’tain observations made wbile this nicnsure was before the Lof-islativo Ooimcil 
m  to tbe coTO'se of dedijlons in this Court shows tliat Ix'Nidos ibo oawes reported



land measuring 4 cents nf>on tlie comlitioii tliat it stouhl be nsecl for tke purposes Pa5IU£,apati 
of the olioultiy. TIig plainlifO snbsef{uently constrnctpfl paddy godowns cou- Ankintdu  
tigiious to the clioulinyj and ni duiug ho wicroadied ii}uin a portion of {Jie land Tiik 
granted by Governmeut. Thc’Govorrimonfc therenpon rosvimcd i^ossossion of ilio Seceetaiiy 
landj oancellcd the grant, and directed the plaintiff and the second defendant to 
vacate the sanio. The plaintiff i-efusod to Tacâ ê on the ground that lie had 
not encroached npon the hind granted by Governmont. The revenue antliori- 
ties. thereupon, imposed a penal assessment on liini of Es. 44, Tn a snit hy the 
l^laintiff, in^er alia, to recover the ainoimt of the tax which lie had paid :

Held, that the levy of penal assessment was illegal, and the plaintiff was 
entitled to xecover the amonnt therenndev,

Madatlm'^u Ramaija v. The Secretary of State for India, (rjj.E ., 27 Mad., 3S6),
.followed,

S u it  fco estahlisli plaintiff’s right to certain land and to recover, a sum 
of Es. 44 collected from the plaintiff by the Government, by way of 
penal assessment for eneroaohing upon poramboke land. The facts 
o f  the case as stated by the Acting Sub-Judge are as follows ;— The 
plaintiff and second defendant are brothers. They crected a 
choultry and a travellers’ shed about 6 or 7 years ago on their patta 
land D. No. 725-A. Subsequently, the G-overnment granted a 
tabela for 4 cents of land from the adjoining poramboke on condi­
tion that it should be used for the pui'poses of the choultry. Three 
or four years ago, the plaintilf and second defendant divided this plot 
and erected paddy godowns thereon and stored their paddy therein.
They have stored earth on another one cent of the unassigned 
portion of the poramboke D. N o, 724. The Government thereupon
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in Mufhayija Qhetti v. The Secrstavy of State for India (I.L.E.., 22 Mad., 100) 
and in Madathapu Ramai/a v. The. Secretary of State for India (I.L.E,, 27 Mad., 
380), the only other cases in which the question of penal assessment lia.'s come 
before the Conrt are (i) Kattai ICuliammad Me^m MohiAcmy. The Secretary njState 
for India (S.A. TSfo. 912 of 1001) (nnreportod) decided shortly before iniclai7xa]>u 
Ramaya v. The Secr îtary of Slate for India (I.L.E., 27 Mad., S8G), in which tho 
qtiesiion of tho legality of imposing' peiia.1 assessment was raised but left 
nndeoider], tho suit being dismissed as barred by liinit.ation and on tho gronnd 
that the penal a.,ssossment had been paid ivithoai; eonipnlsion of law ; (ii) in tho 
oaso of Fuftnula^ali Anhinudu v. The Secreiarij of State for India’ (S.A^ No. 16G of 
1908) reported above which follows Madathajm IPatnaya v. The Secretary of State 
for India (T.L.E., 27 Mad., 386); and (iii) Pedda Waldmnay, Thfi Seerctary of State 
for India, (S.A, Ko. 1199 of 1902), not reported, in which it was again hold that 
ponal assessment paid voluntarily could not bo reooyerod back. Two other cages, 
viz., The Collector of Chinglcput District v. Kosalram Haidii (S.A. No, lf352 
of 1897) (nnreported) and BoddtqtalU Jagamiadham v. The Secretary of State for 
Indio (I.L.E., 27 Mad., 16), related to the liability of land to ordinary as distinct 
from penal assessmont and did not raise any qnestion of the legality of porial 
îssessmoRt,



Pamtjlapati Tesumed tlie 4s eentSj oanoelling tiie gi'ant and directed the plainfcift 
A n k is u d t j ,  second defendant to vacate the same. The second defendant 

TEE  ̂ promised to give up his personal rights in the southern portion of the 
OF St a t e  g'odowns and agreed to utilize them for the benefit of the Ghonltry, 

TOR isi-u. plaintiff stiihhornlj'' maintained as he still maintninSj that
no portion of his godowns stood on the kahola land granted by the 
G-overnmentj and refused to vacate it. The Eevenue authorities 
have, thereupon, charged the land with a ‘ prohibitoij assessment ’ 
at Es. 20 per cent.”

The District. Munsif passed a decree in favour of the plaintiff 
for Ks. 34-13-3 on the ground that only a portion of Grovernment 
laud measuring' j- cent had been encroaehed upon. On appeal by 
the first defendant, the Subordinate Judge modified the decree 
of the lower Court in respect of the amount payable by the first 
defendant. Plainti:^ preferred this second appeal.

V. Enslmastcaimj A yyar and K, Subramania Sastri for 
appellant.

The Government Pleader for first respondent.
JuDaMEKT.— Followiag' the decision in Madathapii Ramaya 

V. The Secretary o f State fo r  India in C om d l[l) we must hold that 
the levy of penal assessment on this land was illegal. W o modify 
the decree of tlio Subordinate Judge and direct that the plaintiff 
do recover from the first defendant a sum of Rb. 38 -4 -4  in addi­
tion to the sum already allowed with interest at 6 per cent, from 
this date to date of payment. W e make no order as to coHts in 
this appeal,

(1) 27 Mad., 386,

314 THE INDIAN LAW EEPORTS. [VOL. XX?III.


