ALGIRA-
gAwMI TovAN
kin
Lareron.

1904,
December 1,

308 THE INDIAN LAW REPORTS. [VOL, ¥XVIIL

belong to tho first petitioner he has a prosent right to their

o

immediate possession.

The chief questivns then, are (1) whether the bamboos do, in
fact, belong to the first petitioner or to Government ; (2) whether,
if they do not belong to the first petitioner he Jond fide belioved
that they did. In vegard to this the fact that his grandfather
planted the trees, (if it be a fact) and that helong enjoyed the
produce (if he did do so) would be mattersof great importance
from which to draw an inference as to his homesty. On the
other hand, if these arc not proved, and if the land is shown not
to bolong to him, then the fact that he knew that the Revonue
authorities had decided against his claim aflter cnquiry and
examination of records and had warned him not to interfere with
the bamboos would be important in judging of the bonz fides of
his alleged belief. :

We set aside the order of the Head Assistant Magistrate
confirming the convietion and we direct that the Head Assistant
Magistrate to restore the appeal to his file and dispose of it a fresh
in accordance with law. Ho will also reconsider in the light
of our observations the petitioner’s application for the admission
of further evidenco. The acensed will romain on the same bail
pending ihe disposal of the case by the Ilead Assistant Magistrate.

APPELLATE CRIMINAT.

Before My, Justice Boddam.

KAMATCHINATHAN CHETTY (Accusep), PETiTIONER,
o

EMPEROR (Resronpent).*

Indian Proaal Code—~dAet XLV of 1860, 8. 193-—(iving fulse evidenge— Deposition of
witness wpon which assigament of perjury based not token in wmanner roguwived
by law—Conviction~—TUnsustainability of,

A was oonvicted of giving fulse evidence in a judicial procending, It was
proved that after Lig evidence had hoen recorded, bis doposition npon which fhe

* Criminal Revision Case No. 368 of 1904, presented under sections 435 and 439
of the Code of Criminal Procedure, praying the High Court to roviss the jndg-
meut of W. W, Phillips, Esq,, Sessions Judge of Tinnevelly, in Criminal Appeal
No. 51 of 1904, presented against the conviction and sentence of &, W, Legh, Baq.,
Sub-Divisional Firgt-class Magistrate, Tuticorin, in Calendar Cago No, 55 of 1004,



VOL. XXVILL.) MADRAS SERIES. 309

assignments of perjury werce bused was read over Lo him by the Cowmt elark, in
a place where neither the Judge nor vakils were present s

Held, that the convietion could not be sustained., The deposition upon which
the prosecution was based not being properly tuken in accordance with Jaw,
should nol have been admitted in evidence,

.

Crancs of giving false evidence. The acoused, who was the
first defendant in Original Suit No. 230 of 1902 in the Muonsit’s
Court, was convicted by the Sub-Divisional Magistrate of Tuticorin,
of giving false’evidence in that suit. The conviction was confirnied
by the Distriet Judge.

Against his conviction the aceused preferred a criminal revision
petition to the High Cowrt on the following éder alie grounds -~

(1) The conviction of the accused iy illogal.

(2) The prosecution of tho accused for statements alleged
to be made in a deposition not token in accordance with law is
unsustainable.

(8) Exhibit A not baving been taker down by the Munsit
in his own hand as the law directs nor having been interpreted to
the accused and certified to be correct in accordance with the pro-
visions of the Code, the lower Courts erred in admitting it in
evidence and acting on it. ,

V. Krislhnaswami dyyar and 8. Srinivasa Ayyar for the
petitioner.

Public Prosecutor in support of the convietion.

OrpER.—~I am of opinion that this conviction cannot be suse
tained, The proper proof of the statement on oath of a witness is
his deposition taken in the manner required by the Civil Procedure
Code. :

In this case that which purports to be the deposition of the
accused given in the eivil suit and wpon which this prosecution
is based was not properly taken in accordance with the require-
ments of the Civil Procedure Code. By the Code it is provided
that the evidence given by a witness after being taken down in
writing ¢ shall be read over in the presence of the Judge and of
the witness and also in the presence of the partics or their pleaders
and the Judge shall, if necessary, correet the same and sign it,”
In this case it is proved that the witness was taken aside by the
clerk and his evidence read over to bim in o place where neither
the Judge nor the vakils were present and one of the most
important safeguards as to the correctuoss or otherwise of the
‘deposition wag omitted. The Judge is required to be present in
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order that he may correct any inaccuracy or mistake in the de-
position and may not depend upon the carelessness, forgetiulness
or wilful misrepresentation of another as to whether any and what
corrections should be made. The vakils are required to be present
that they may call the attention of the witness to any statement
appearing in the deposition which may or may not require corree-
tion. The dovument purporting to be o deposition read over and
signed without these requirements being complied with is not a
deposition and should not have been admitted as sach. Without
it there is no cvidence of the statement ou oath of the accused
upon which the assignments of perjury are based for no oral
or sccondary cvidence was admissible (inasmuch as the actual
words purport to have been vecorded) as long as the document
containing them exists.

In these circumstances the perjury alleged was not pmvcd and
the accused shonld have been acquitted.

I allow this petition and set aside the conviction and sentence
passed upon the petitioner and acquit him. The bail must be
discharged.

APPELLATE CRIMINAL.
Before 8ir drnold While, Chief Justice.

CHINNATHAMBI MUDALI (CoMPLAINANT), PEIITIoNER,
e,
SALLA GURUSAMY CHETTY (Acouszp), CoUNIER-DPETITIONER.¥

Criminal ~ Procedure  Code-~Ael V' of 1808, s 250—(omplaini— Absence nf
compluinant et hearing—Discharge of acewsed—Reipal of pruceedmgs on fresh
complainl— Jurisdiclion,

Where an order of dischatpe muder section 250 of iho Code of Criminal
Trocedure has been passed by a Magistrate, sueh ovder will not precinde lgm
from proceeding with the case on a fresl complain,

An omder of dischavge under section 259 of the Codg of Criminal Procedure s
nob an avquittal nor has it the effect of an acquittal vnder section 403.

# Criminal Revision Case No, 477 of 1904, presented undlor sections 435 and 439
of the Code of Criminal Procedure, yraying the Migh Court to vevise the order
of Mr, 3, Azizudin, Presidency Magistrate, Black Tow n, in Application No. 9748
of 1004, '



