
ixGARA- 'belong to t h o  first petitioner lie has a present right to their 
baivmî Tevan possDssioii.

E mperoi!. Tho chief qnostiuna then, are (1) whether the bamboos do, in 
fact, belong to the first petitioner or to Grovernment; (2) whether, 
if  they do not belong to tho first petitioner he bond fide beliovod 
that they did. In regard to this the fact that his grandfather 
planted the trees, (if it be a fact) and that he long enjoyed the 
produce (if he did do so) would he matters of great importance 
from which to draw an inference as to his honesty. On the 
other band, if these are not proved, and if the land is shown not 
to belong to him, then the fact that he knew that the Bevonue 
authorities had decided against his claim after enquiry and 
examination of records and had warned him not to interfere with 
the bamboos would be imporfcant in judging of tho hona fides of 
his alleged belief.

W e set aside the order of the Head Assistant Magistrate 
confirming the conviction and we direct that the Head Assistant 
Magistrate to restore the appeal to his file and dispose of it a fresh 
in accordance with law. H o will also reconsider in the light 
of our observations the petitioner’s applioatioa for the admission 
of farther evidence. The accuspd will remain on the same bail 
pending uhe disposal of the case b j the Head Assistant Magistrate.
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Before Mr. Justice Boddmn,

]904. KAMATOHINATHAN OHETTY ( A ccused) , P e t it io n e e ,
Deoember 1, ^

EMPEROR ( R espo nd en t) .*

Indian Pi^nal Code— Acl X L V  o/lSCO, 8.193— Hiving false evidnnco.—Be^odtinn of 

witneits upon 'ivhich aa>i\gntmiU of haied not talwn in  viaiiiit;)' roquiretL

hy laio— Ccrividion— VnswtmnahiUl\j of,

A was cnnvicted of giving false evidcaoo in p. judicial pvocor'dixig. It, was 
proved that afteu Lig ovidenco kaxl been roeoi-ded, lii» dopoHifcion mioii wJiicli iliu

 ̂ CriminalKevirtion Case No. 308 of 1904., presented under ffocfciona 435 and 4S9 

of the Code of Cniminal Procedm’e, praying tho High Court to rovisw tho jiidg- 
moTit of W. W. Phillips, Esq., Sessions Judge of Tinrievolly, in Criminal Appeal 
¥o. 51 o£ 1904, presented against the conviction and sentence of E. W. Legh, Isq., 
Sub-Divisioaal I ’ii-st-claas Magistrate, Txiticorin, in Calendar Case N'o, 55 of 1004,



assigniiionts ol: perjury were 'based was reixd over io him by tlie Coiirl; clerli, iu 
a placo ■where }ieitlicr tho Judge noi-vakils were p i ' C M e n t natuax 

that ihe couviction coaid not bo sitstaiDcd. The dcposilJou upon which Ciu.tty

the prosecution vyas based not boiiig' pj'ojjorly tukcji in acctn'daiice w'itli ];uv, E mpkeok.
should iioi have been adrnilLed iu evidence,

*
Chakge of giviDg false evidence. The accused, who was the 
lirat defendant in Original Suit No. 230 of 1902 in ihe Munsif'a 
Court, was convicted by the Sub-Divisional Magistrate of Tuticorin, 
of giving false'evidence in that suit. The conviction was confirmed 
by the District Judge.

Against his conviction the accused preferred a criminal revision 
petition to the High Court on the following inter alia grounds :—

(1) The conviction of the aecuscd is illegal.
(2) The prosecution of tho accuscd for statements alleged 

to be made in a deposition not taken in accordance with law is 
unsustainable.

(3) Exhibit A  not having been taken down by the Munsif 
in his own hand as the law directs nor having been interpreted to 
the accused and certified to be correct in accordance with the pro
visions of the Code, the lower Coui’ts erred in admitting it in 
evidence and acting on it.

V. Kfishnamami A yyar  and. B. Srinmisa Aijyar for tlie 
petitioner.

Public Prosecutor in support of the conviction.
Order.— am of opinion that this conviction cannot be sus

tained. The proper proof of the statement on oath of a witness is 
his deposition taken in the manner required by the Civil Procedure
Code.

In  this case that which pmports to be the deposition of the 
accused given in the civil suit and upon which this proseoutiofl. 
is based was not properly taken in accordance with the require
ments o f the Civil Procedure Code. By the Code it is provided 
that the ovidcnce given by a witness after being taken down in 
writing “  shall be read over in tho presence of the Judge and of 
the witness and also in the presence of the parties or their pleaders 
and the Judge shall, if necessary, correct the same and sign it,”
In  this case it is proved that tho witness was taken aside by the 
clerk atid his ovidonce read over to him in a place where neither 
the Judge nor the vakila were prosont and oiio of tho most 
important safeguards as to the correctness or otherwise of the 
deposition was omitted. The Jndge is required to be present in
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order that ho may corroct any inacciiraey or mistako iii tlio de
position and may not depend upon the ca/relessness, forgetiulnesa 
or ■wilful misrepresentation of anotlier as to wliotiier an} and what 
corrections should he made. The vakils are required to he present 
tlaat they may call the attention of th® witness to any statement 
appearing in the deposition which may or may not require correc
tion. The document purporting to he a deposition read over and 
signed withotit these requirements being complied with is not a 
deposition and should not have heen admitted a,s sach. "Without 
it there is no evidence of the statement on oath of the accused 
upon which the assignments of perjury are based for no oral 
or secondary evidence was admissible (inasmuch as the actual 
worda purport to have been recorded) as long as the document 
containing them exists.

In  these circumstances the perjury alleged was not proved and 
the accused should have heen acquitted.

I  allow this petition and set aside the conviction and sentence 
passed upon the petitioner and acquit him. The bail must he 
discharged.

APPELLATE OKIMINAL.

1904  
JDecember 15.

Before Sir Arnold While, Chief Justice. 

OHINNATHAMBI MUDALI (O o m plaihaw t), P e t it io n e r ,

SALLA GUEiXJSAMY OHETTY (Acoitsed), OouFTEB-rETiTiONKK.*

Criminal Tromhire Code-~AcL V of ’JSOS, 25Q~~Com'>’̂ ainL— JhseiiCB of 
conphinant at heariny— Dischargtiof accMscd—Sevival of proceedingon frc.'̂ h 
comjtlninl— J iiritidiclioyt.

Whort! an oi'di-H- uf disclml't.'o nudcr section 259 of Lho Oode of Oriiiiinal 
Pi'oocjdui-c has been jiassod "by a MagistraLc-, such order will not priichido him 
from proceeding AY it h the cjvrc on a fresli complaint.

An  order of dischiirgc nmler sectioii 239 of the Cotlc of (Jrinuauil Prouednrei® 
tiot an aeciuittal nor has it the effect of an acciuil tal under section iO'.},

* Criminal Eension Case Fo. of 1904, presented Hnder sootions iSB aad 430 
of the Code of Orimiual Procedm-e, praying the High Court to veviso the order 
of Mr, M. Azizudin, Presidency Magistrate, Bluck Town, in Application m S  
of lOOi.


