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APPELLATE CIVIL.

Before Mr. Jushee 8ubrakm,ania A.ijyar and Mr. Justice Dm ies. 

SepSmber SUBBA NABAYANA VATHIYAB (Plainttfp), P etitioner,
iT.

BAMASWAMI AYYAB (D efendant), REsrowBENT
<e

Negotiable Instruments Act X X V I0/  ISi^l— Promistfory noto— Suit by payee—Defence. 

7jy mnk{!r~Payee not true ov:ner 0/  note— Parol evidc'nce to awp-port plea— 
Ad/vis,‘<ibility.

In a suit to recover the amount due on a promissoi'y noto by the payoo natnod 
in the note tlie defnii(3anfc pleaded that the consideration for the noto was not 
advanced by the plaintiff, bat by a third party on whose aoconiit the note was 
fcalcen ; and that as the amoutit had already lioon repaid to the party entitled the 
suit was fraudulent and ■unsustainable ;

Hei’d, $er S i t b k a h a u k ia  A y x a b , J., that the plea was Rnstainable. Parol 
evidence is admisaiblo in a suit on a promissory note to Bhow that the plaintifC 
is not the h'ue owner of the note, if sncli proof would enable the defendant to 
establish a defence, valid as against the true ownot.

Per Davies, J., digs, that the defendant was preclnded from pleading the ‘ ‘ jus 
tertii ” of a pex'son who ia not even a party to the record.

Suit on a promissory note marie payable to tliG plaintiff or his 
order by the defendant. The note was not negotiated and the 
defendant’s plea was that the consideration for tho note was ad­
vanced not by the plaintiff, but by a third party on whose account 
the note was taken in the name of the plaintiff as payee, and that 
tlie ainoant having' been duly repaid to tho party entitled to it, 
the present suit was fraudulent and nneustainable. The District 
Jiidgo dismissed the snit. Tho plaintiff filed this Civil Eevision 
Petition.

T, Subrahmania A f^ar  fo r  petition.er.
C. Venkaiasiibarama A yyar  for respondent.
StJBEAHMAKiA Ayyae, J.— The plaintiff in this case sned the 

defendant for Es. 299-1 -3  being the amount of the promisisory 
note made payable to the plaintiff or his order by the defendant. 
The note was not negotiated and the defendant’ s plea was that 
the consideration for the note was advanced not hy the plaintiff, 
hut hy one Krishna Vathiyar on whose account the note was taken

■* Civil Bevision Petition 2To. 401 of lOOS, presented under section 25 of Act 
iX of 1887, praying the High Oonrt to revise the decree of L. C. Miller, Esq., 
Diatriot. Jad|© oi Salem, in Small Cause Suit No, 10 of 1902,
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with, the name of the plaintiff as payee, and that the amoimt ŝpbba

haying been duly repaid to the party entitled to it, the present 
suit was fraudulent and unsustainable. The District Judge who «-•
tried the suit received oral evidence in support of this plea and 
being of opinion that the evidence was trustworthy, dismissed the 
suit.

Of course the rule tbat oral evidence is inadmissible to vary a 
written contrac^t is applicable to negotiable instruments as well) 
but it is equally settled that even as to such instrumeuts the rule 
mentioned is subject to certain exceptions ; as for instance— parol 
evidence is admissible to show fraud, illegality, want or failure of 
consideration, the delivery of the paper on conditiou and non-fulfil­
ment thereof, the true relation of the parties as between themselves 
when it is necessary to a correct determination of the right or 
liability of either of them thereon and so forth. The real ijiuestion 
in the present case is whether parol evidence was admissible to 
prove that the plaintiff was not the true owner of the note in order 
to enable the defendant to substantiate a good defence as against 
such owner.

In  the argument ])efore us our attention was not drawn to any 
authority clearly bearing on it. On principle it would seem to be 
obvious that the evidenoe was, in the circumstances of tlie ease ̂  ̂ 7
perfectly admissible. Now it is indisputable that “  if one person 
is the agent of another the latter, as to all matters falling within 
the scope of the agency, is entitled to the benefits and subject to 
the bui'dens of acts done and contracts made by his agent. The 
fact of the existence of aa agency may not be disclosed to tho 
other contracting party. The contract may be in writing and may 
appear to be executed by him in fa’vour of the agent without 
disclosing his agency and may upon its face be a contract 
apparently enforceable by or against him only. H is principal 
though undisclosed is nevertheless entitled to its benefit, and the 

. general principle that a contract in writing may not be varied by 
parol is subject to the exception that if it be made by one 
of the parties as the agent o f another person, the latter may treat 
it as his own contract and may maintain an action in his own 
name thereon and prove by parol evidence that he la entitled to do 
so though there is nothing in  the face of the writing indicating 
that he has any right thereon.”  TKese propositions, it has some­
times been assumed botk in England and in tiie United States^ do
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wubba not Bstdiitl fco negotiable iustrameEts aad that m  their oase oafy 
r'vJnmE person uamed tlieyein as the payee oan m aktain an aotio» 

Uam.vsv.hmi stating' tlie rule to “be to that eiSeot in Dicey on
iiv-YAE. ‘ Parties to Aofeions  ̂ tlie leaxned author refera at; p, 135 to Leafee 

on * Contracts ’ and in the part of the 4atter work referred to 5<?d- 
/?am V, I)r(il;e{ l), Emly v. Lye{2) and Mihs Ohwi{S) a.re cited as 
the aiitliorities in support of that propOBition. But Sir Fredericli 
Pollock in his work on ‘ Contracts while referring- to the technical 
rule that those persons only can sue or he sued upon an instrument 
under seal who are named or described therein as parties, points 
out that though a similar rule has been “ supposed ” to exist as to 
negotiable instruments, “  modern decisions seem to show that when 
an agent is in a position to accept bills so as to bind his principal, 
the principal is liable though the agent signs not in the principal’s 
name but in his own, or, it would appear, in any other name. It 
is the same as if the principal had si'^ned a wrong name with his 
own hand ” (at page 100, Pollock on  ̂Contracts 7th edition), and 
the cases of Lindus v. BradmU[^\) and Edmunds v. Bushelll^) 
cited by the author clearly sustain this statement. If the view of 
the law adopted by Sir !F. PoUook and the authorities cited by 
him with reference to the liahility of a principal in reBpect of a 
negotiable instrument is correct, it is impossible to doubt that such 
a principal is entitled to enforce Jm rights under such instruments 
in his own name in spite of the supposed rule.

Turning to the decisions in the United States, it will be seen 
from Story on ‘ Promissory Notes^7th edition, note to section 67, 
tha,t there also a diversity of opinion on the point exists. As the 
different views are well presented in certain of them, I take the 
liberty of referring to them as helpful to a clear understanding of 
the matter. The most pronounced statement in favour of the view 
that a principal for whose ])enetit an agent obtains a negotiable 
instrument cannot sue, will be found in the judgment of Justice 
Prentiss of the United States Circuit Court for Vermont in Bank 
of United States t . Zymm{Q) and the gist of his conclusion was 
thus expressed by the learned Judge

“ Upon the whole it appears to me that the true rule of law, as 
deduoihle from the adjudged cases American as well as English,

(1) 9 M. & W., at p. 96. (2) 15 East, T.

(S) L.E., 9 Oh., »p. 636. (4) (1848) 5 O.B., 683.
. .(5) (1865) I Q.B., 97. (6) 20 Vt. (o.s.g.c), 666.
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is that no person; altliough in fact a principal or partner, can sue S u b b a  

or be sued upon a bill or negotiable note, unless he appear upon its 
face to be a party to it. A  promissory note, aocoTdiiig to the ^ 
expression of very great Judges, partakes in some measure of a y y a r . 

tlie nature of a specialty, importing a consideration and creating" 
a debt or duty by its own proper force. Being assignable, and 
passing by mere endoi’sement, it is necessary that the parties 
to it should appear and be known by bare inspection of the 
w riting; for it*"is on the credit of the names appearing upon it 
that it obtains circulation. It  is for these qualities, and on these 
considerations, that it is distinguished from ’written simple 
contracts in general and made subject to a diilerent rule ”  (cited
12 ximer. Deo. 711). Positive as this expression of opinion is> it 
has not been generally accepted in that country as a correct 
statement of the law on the point, and according to Mr. Daniell, 
the author of a work of repute on negotiable instruments, the 
preponderance of authority is greatly the other way (sections 1187 
and 1188) ; the anthor’ s own opinion is expressed thus (section 
llf*7)

“  Upon the theory that the party entitled to sue is the one in 
whom the instrument shows the legal title to exist, it has been held 
that when the bill or note is payable to a certain person by name but 
describing him as agent of another person also named, as for 
instance, A. B. agent for C. D,, the suit must be bronght in the 
name of the agent and cannot be brought in the name of the 
principal, and that a fortion  must the suit be so brought when the 
instrument is simply payable to ‘ A  B agent no principal being 
named. But in either case, the better doctrine, as it seems to u b , 

is that either the agent or the principal might sue. If suit were 
brought by the agent, the possession conforming to the express 
indication of the paper would clearly sustain the action. I f  suit 
were brought by the principal whose name is expressed in the 
instrument, possession by him would be evidence that he had 
received from his agent the instrument of which, he was entitled 
to the beneficial interest; and there could be no good reason why 
it should be nocessary for the principal to continue to use hie 
agent’s name when it is clear from the face of the paper that if so 
usedj ifw ould  he as the representative of his own. And whore the 
principal is undisclosed on the face of the paper he might also sue 
in his ow'i] nam e; but in such case mere possession of the paper

2a
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B-A.MASWAMI

SUBBA ■would not be sufficient evidence that he w a s  the principal intended 
vIthiyab would be necessary for him to supply that element in his

V. title to recover by parol proofs’ (cited '.2 Amer. Dec., p.
Of the decisions adopting this view of the law, it is sufficient 

to cite Baldwin v. Banh o f Newbury(^l), the judgment in which 
delivered by rTustiee Clifford on behalf of the Supreme Court of 
the United States contains a lucid exposition of the reasons for 
such view. He said :—

The promise as appears by the terms of tlie note was to 
‘ 0 . 0. Hale, Cashier, ’ and the question is whether parol 
evidence is admissible to show that ho was the cashier of the 
plaintiff Bank, and that in taking the note he acted as the cashier 
and agent of the corporation. The contract of the parties shows 
that he was cashier, and that the promise was to him in that 
character. Banting: corporations necessarily act by some agent, 
and it is a matter of common knowledge that such institutions 
usually have an officer known as their cashier. In  general he is 
the officer who superintends the books and transactions of the 
Bank under the orders of the Directors. His acts" within the 
sphere of his duty are in behalf of the Bank, and to that extent 
he is the agent of the corporation. A^iewed in the light of these 
well-known facts, it is clear that evidence may bo received to show 
that a note given to the cashier of a Bank was inteii(h?rf as a 
promise to the corporation, and that such evidence has no tendency 
whatever to contradict the terms of the instrument. Where a 
cheque was drawn by a person who was a cashier of an incor­
porated Bank and it appeared doubtful upon the face of the 
instrument whether it was an official or a private act, this Court 
held in the case of Mechanics’ Bank v. Bank of Cohmhia[2), that 
parol evidence was admissible to show that it was an official act. 
The signature of the promisor in that case had nothing appended 
to it to show that he had acted in an official character, and yet it 
was unhesitatingly held that parol evidence was admissible to 
show the real character of the transaction. The opinion in that 
case was given by Mr. Justice Johnson and in disposing of the case 
he said that it is bj  ̂no moans true, as was contended in argument, 
that the acts of agents derive their validity from professing on the 
face of them to have been done in the exercise of their'ageney.
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B.-iM̂ swAsri
A y y a e .

Rules of form, in certain cases, have been prescribed by law, and Sobbi

where that is so, those rules must in general be followed, but in the S'arayana.
V a t h iy

diversified duties of a general agent the liability of the principal v.
depends upon the fact that the act was done in the exercise and 
within the limits of the po^yers delegated, and those powers, says 
the learned Judge, are necessarily enquirable into by the Court 
and jury. The maker of the note in that case had signed his name 
without any addition to indicate his agency, which makes the case 
a stronger one'than the one under consideration.

“ The same rule as applied to ordinary simple contracts has 
since that time been fully adopted by this Court. Examples of 
this kind are to be found in the case of the Wew Jersey Steam 
Navigation Co. v. M erchm fs Bank(l), and in the more recent ease 
of Ford V. Williams{2)i where the opinion was given by Mr. Justice 
Grier. In the latter case it is said that the contract of the agent 
is the contract of the principal and he may sue ox be sued thereon, 
though not named therein. Parol proof may be admitted to show 
the real nature of the transaction; and it is there held that the 
admission of such proof does not contradict the instrument but 
only explains the transaction. Such evidence^ says Baron Parhe 
in Riggins v. Senior(3], does not deny that the contract binds those 
whom on its face it purports to bind ; bat shows that it also binds 
a,nother, by reason that the act of the agent is the act of the 
principal. The argument for the defendant is, that the doctrine 
of those cases can have no application to the present case because 
the suit is founded upon a promissory note, but the distinctions 
taken we think cannot be sustained under the state of facts dis­
closed in the agreed statement. Mr. Parsons says if a bill or note 
is made payable to AB without’ any other designation there is 
authority for saying that an action may be maintained upon it, 
either by the person therein named as payee or by the Bank of 
which he is cashier, if the paper was actually made and received 
on account of the Bankj and the authorities cited by the author 
fuEy sustain the position {Fairjkldv. Adams{4:), Sficm v. Stone{5),
Barnabg v. Newcomhe{Q) and Wright v. JBoydil)). Am ong the 
cases cited by that author to show that the suit may be maintained
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(1) G Howard, 381. (2) 21 Howard, 289
(3) 8 M. and W., 844. (4) 16 Pick., 381.
(5) 1 Casli., 254, (C) 9 Onsh., 46.
(7) 3 Barb., 523.
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ScBBA by the Baak is that of the Bank v. Whiie{\), which deserves to
VATHiyAB specially considered. The note in that case was indorsed to

■y- ‘ E . Oloottj Esquire, cashier or order ’ and the suit was hronght
’ AtTiB.* in the name of the plaintiS Bank of which the indorsee was

cashier. Objection was made that the suit could not he main- 
iained in the name of,the Bank, but it appearing that the indorse­
ment was really made for the benefit of the oorporationj the 
Court overruled the objection and gave judgmont for the i^lain- 
tiff {Bailey v. Onandaga Ins. <7a.(2)). Suggestion was made at 
the argument that the rule was different in Massaohussetts, but 
we think not. On the contrary, the same rule is established there 
by repeated decisions wliicli have been followed in other States 
(Easiern R. R. Go, v, Benedici(S), Folger v. Chase{A)^ Hartford 
Bank v. Barry{h\ Long v. Gollmrn[^), Swan v. P a rl(l)  and 
Rutland, etc., R . B. Co. v. OoU{Q)). Doubt cannot arise in this case 
that the person named in the note was in fact the Cashier of the 
plaintiff Bank, because the fact is admitted, and it is also admitted 
that the plaintiff can prove that in taking the note he acted as the 
cashier and agent of the corporation, provided the evidence is 
legally admissible. Our conclusion is that the evidence is admis­
sible and that the suit was properly brought in the name of the 
Bank.”

From the ratzo decidendi of the above and similar caseS; it 
follows that it is equally competent to a defendant to adduce oral 
evidence that the plaintiff in the action is not the true owner if 
such proof would enable the defendant to establish consistently 
with other rales governing the case of negotiable instruments} a, 
defence valid against the true owner. This was aecoxdingly held 
in Newton v. Turner{9). There the plaintiifs were indorsees of a 
promissory note given by the defendants to the plaintiff’s indorser 
Campbell. In  answer to their claim for the amount of the note, 
tie  defendant denied that the plaintiffs were the owners o f the 
note and averred that the property therein was still in Campbell 
and set up certain defences available as against him. In  holding 
that the defendants were entitled to adduce evidence in support of
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(3) 5 Gray, 561, (4) 18 Pick,, G3.
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(7) 1 Faii'f., U l .  i8) 24 Vt., 83.
(9) 25 Amer. Dec., 173,



their averment fcliat tke true owner was Campbell and not the Subba

indorsees, the Supreme Court o f Louisiana laid down the law as VATHiy\R
follow s:—  V.

“  The doctrinc contended for by the plaintii^s, which has been ayyar. 
saaotioned h j several decisions of this Court, we believe correot.
The maker of the note when sued has not the right to inquire 
whether the plaintiff, in whom tbe legal title to the instrument is 
vested, he the ag-ent or the owner of it. Because, whether he be 
the one or the other is immaterial to the defendant for a judgment 
in favour of the party who ex facie has the title to the note will 
protect him against a demand against any other person. But this 
rule has its exceptions as we stated in the case of Banks v. jEasttn(l) 
and one of these is where the defendant has substantial grounds 
of defence against the payee, of which he apprehends an attempt 
is made to deprive him by a fictitious assignment. In  this case 
the answer sets up what would be a good defence against the payee 
and it charges the assignment to be false and fraudulent. It, 
ihereforej conies clearly within the exception just stated, unless a 
distinction taken by the counsel for the plaintiffs should be found 
correct,

“  It is contended that as the debts now pleaded in compensa­
tion were not acquired nntil after the indorsement of the note, the 
assignment could not have been made to deprive the defendants 
o f any just defence to the instrument sued on ; and consequently 
they have no right to put the interrogatories. The position 
assumes that the authority of the defendants to go into the enquiry 
as to the real ownership o f the note depends on their having a 
defence against the payee^ at the time of the tre.nsfer, and that 
this transfer was made to deprive them of the defence. W e are 
not aware of any authority or sound reason on which the right 
can bo so limited. As strong an inducement for such fictitious 
transfers may exist in the apprehension the debtor will acquire 
obligations of the plainti&  as he will set off th.ose already acquired.
The fictitious assignment cannot deprive the defendants of rights 
which they would have had, had that assignment not been, made ; 
i f  the plaintiffs are but the agents of the payee, the case must be 
open to every defence against them as it would he against 
him,’  ̂ ■
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SujijsA Passing now to the coiisideration of the question with refei’ence
vtmaYAR coimtry, both from the passage quoted from Iho

iudemont of Justice Pm itiss and from the statement in Pollock
Ramaswami T . . . T

Ayzae. on ‘ Contracts ’ adverted to aliove, it will be seen that the supposed 
rule that none but a person eo nomine a party to a negotiable 
instmment can sue or be sued thereon, rests on the supposition 
that negotiable instruments present greater analogy to deeds and 
indentures than to simple written contracts. This analogy can 
hardly lend any weight in countries to whoso comraon law deeds 
and indentures arc unknown. "Whether tho deoision in Lindm v. 
Bradwell (1) which Sir P . Pollock apparently treats still as good 
law, is consistent with eeotions 17 and 23 of the English Bills of 
Exchange Act, is a point on which Mr. Chalmers seems to entertain 
some doubt (Chalmer’s  ̂Bills of Exchange/ 6th edition, pp. 42 
and 43). Be this as it may, it is to bo observed that the Indian 
Negotiable Instruments Act does not contain any section similar 
to the two just referred to of the English statute. And comment­
ing on section 28 of the Indian Negotiable Instrumente Act 
Mr. Chalmers observes:— “  It  seems uncertain whether the English _ 
rule as to the non-liability of an undisclosed principal on a bill 
applies to India. Neither sections 233, 234 of the Indian Contract 
Act n,or this Act excepts parties to negotiable instruments from 
the general rule that where an agent is personally liable, a person 
dealing with him may hold cither him or his principal or both of 
them liable.’  ̂ (Chalmers’ ‘ Negotiable Instruments A ct.’)

But even supposing it were otherwise as to the liability of an 
undiBclosed piinoipal according to the law of this country that 
cannot affect the question as to the ri^/it of s u ^  a principal to 
sue in respect of the benefit accruing to him under a negotiable 
instrument taken by the agent in his own name. For in the 
absence of any express provision to the contrary in the Negotiable 
Instruments Act the generaljules as to principal and agent will 
be applicable and according to them the right of the principal to 
sue cannot be denied, To avoid misconceptions on points liko 
the present, it is necessary to keep steadily in view the bearing, 
on transactions effected by negotiable instruments, of rules and 
principles other than those ombodied in the Negotiable Instruments 
Act, and of which the following may serve as instances. The case

2.5ii THE INDIAN LAW EEPOETB. [VOL. Xxvlii.

(1) (1848) 5 O.B., 583.



in Miihmmyuiil lUmmarali v. llanga i^au(l) is an instance where t-lio Srt-.UA 
ordinaiy rule as to tlie assig-nalulity of a chose in action was hold 
applicaMe to negotiable instruments, title thereto otlierwise than  ̂
by endorsemeut being reeognized. The case of the right to AyyAK..*
negotiable instruments devolving- by operation of law on the 
assignees of a bankrupt is another example of title to such 
instruments accruing otherwise than in accordance with the special 
provisions of the law merchant to be found in the Negotiable Ins­
truments Act. In Krishna A yyar v. Krishnascmi Ayijar (2) a person 
not a party to a promissory note was made liable in respect of the 
debt created thereby on the ground that under the personal law 
to which be was subject the obligation was one he was hound to 
discharge. The present is an instance where the question has to 
be decided not ■with reference to any rule of the Mercantile Law 
peculiar to negotiable instruments but with reference to the general 
rules of the law of evidence as to admissibility or otherwise of parol 
proof to vary a written instrument, negotiable or not negoti­
able which are unaffected by the provisions relating to rules of 
evidence in Chapter X I I I  of the Indian Negotiable Instiumente Act*

The judgment of Kern an, J ., in JBonvmee Ghetti Bamiah Oheiiy 
V. Visvanaiha Pillay{^) goes far to support m y view.

As to the case in Ramanuja Ayyangat' v. Sadagopa Ayi/an<jar{4) 
it seems to lay down that one who takes a promissory note in 
his own name benami for another is the only party entitled to sue 
thereon and that the true owner is precluded from maintaining 
an action in his own name for the amount thereof. This decision 
is directly in conflict with the unquestionable rule that a princi­
pal disclosed or undisclosed is entitled to enforce his rights under 
a contract entered into on his behalf by his agent, recognised 
alike by the common law and by section 230 of the Indian Ooa- 
tract Act which is not in any way qualified or restricted by 
anything contained in the Negotiable Instruments Act. Tlfe 
true rule in such cases is, as stated in the passage from Daniell 
on ‘ Negotiable Instruments ’ quoted above, that either the princi­
pal or the agent may sue, the former, when suing, being subject 
to all equities properly arising in the ease. W hilst following
this rule it is now unnecessary to decide whether a suit by aii

(1) I.L,E,, 24 Mad., 654. (2) I.L.E., 23 Mad., 597.
(3) 6 M.ad, Jurist, 305. (4) I.L.R, 28 Mad., 205,
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auBBA undisclosed prinoipa], sa j on a negotiable promissory note made 
VAERlyAR payable to his agent, may not on tbe analogy of the principle

'"■ on whicli the decision of tlie Court of appeal in Beck v. JPiercell) 
R a m a sw a s ii . „  „

Atyar. followed by the Full Bench m Periasami Mudaliar r. Seetharama
Oheitiar{2) be correctly held to be subject in the matter of limita­
tion. to the same rules as those which would govern the suit had it 
been brought by the agent himself. I  will therefore dismiss the 
petition with costs.

D avies, J.— The simple case before us is whether the defendant, 
the maker of a promissory note which was negotiable, can set up 
the plea that the payee thereof (the plaintiff) is not the person 
entitled to recover the money on the ground that the plaintiff is 
only the ostensible payee and that the real payee is some third 
person. It seems to me that the decision of the case is governed 
entirely by the provisions of the Negotiable Instruments Act 
X X V I  of. 1881 and that under the provisions of that Act, the 
defendant is estopped from setting up that plea.

The payee ”  of a .promissory note is defined in section 7 cf 
the A ct to be “ the person named in the instrument to whom or to 
whose order the money is by the instrument directed to be paid.”  
In  the promissory note now in suit, the plaintiff is undoubtedly 
that person. As he has not negotiated the note he is the “  holder ”  
thereof according to section of the Act as he is the “  person 
entitled in his own name to the possession thereof and to receive 
or recover the amount due thereon.”  Section 78 lays ' down that 
payment of the amount due on a promissory note must “  in order 
to discharge the maker”  be made to the holder of the instrument.

Further, th.e special rules of evidence in regard to negotiable 
instiuiaents provide that the holder of a negotiable instrument 
shall he presumed to be a holder in due courso [section 118, clausc 
(^»)] and that no maker of a promissory note "  shall in a suit 
th’ereon by a holder in due courso be permitted to deny the validity 
of the instrument as originally made.”  (Section 120.)

In the face of these plain provisioas of the law, I am clearly 
of opinion that the defendant in this case is precluded from 
pleadiijg the fus teytii of a person who is not even a party on 
the record. Under section 120, the defendant cannot deny that 
the plaintiff, the holder of the promissory note, is entitled to

254 T H E  INDIAN LAW RBPOBTS. [VOL. XXViri,

(1) 23 316. (3) I.L.B., 27 Mad., 243 at pp. 246 anfl 253.



yoL. XXVIII.] MADRAS SERIES. 255

recover the money and •under section 78 he can only be diaeharged 
from his liability to pay it by payment to the holder.

Whether a person not named as the payee or indorsee of a 
promissory note can sue upon it as being the beneiicial owner is, 
in my opinionj a questionr that does not arise in this case and 
I  therefore refrain from discussing it here. I  should however 
state that I  have lately decided the question in’ the negative in 
Sadagopa Ayyangar v. Eamanuja Ayyangar{\) which decision 
has been confirmed by a Bench of two Judges in Ramanuja 
Ayyangar v. Sadagopa Ayyangar(2). The matter therefore seems 
to be finally settled so far as this Court is concerned.

Holding that the defendant had no good defence to the action, 
I would reverse the decree of the District Judge, and give the 
plaintiff a decree for the amount sued for with costs throughout.

In  the result, the petition is dismissed with costs.

SUEBA 
; N a e a t a n a  
TATniYAU 

V.
K a jia s w a m i

A y v a h .

APPELLATE CRIMmAL.
Before Mr. Justice Dames and Mr, Justice Sankaran Nair.

MAHOMED ABDUL MENNAN (Aocuseb), P etitionee,

P ANDUE.ANQ-A ROW (O o m p l a in a it t ) ,  B b s p o n d b n t . *

Criminal Procedure Code—Act V 0/1898, ss. 203, 435, 4S9—Comflaint—  
Qomplaiiit dismiftsal of—Revival oj Proceedings—lilegality.

When an original complaint is clismieseil under seciion 203 of the Code of 
Ci'itnxnal Procedai’e no fresli complaint on the same facts can be entei'tained ho 
long as tie order of dismissal is not set aside by a competent authority,

M ir Ahvmd Eoasein v. Mahomed Aslcari, (I.L.E., 29 Calc., 720', diifpi’ed from.

T his was a petition to revise the order of the Stationary Sub- 
Magistrate of Tenali passed in the following circumstances:—■

The petitioner was charged with receiving and retaining 
property in respect of which criminal breach of trust had been 
eommitted. A fter the case for the prosecution had been closed, 
the petitioner filed a petition, stating that a charge, based upon

,(1) O.R.P. No. 12 of 1904 (unreported). (2) 28 Mad, 205.
Oi’immal Revision Case Jfo. 232 of 1904<, presented tinder sections 435 and 

439 of the Code of Criminal ProoedTw-e, praying the High, Court to revise the 
order' of M.B.Ry;’ T. Sitaramiah, Stafcionary Sub-Magiskate of Tenali, in 
Calendar Case ITo. 126 of 1904,

1904, 
October 12, 

IS.


