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rviparian tenement (MeCwrdney v. Loundonderry and Lough Swilly
Railway(1).

It, therefore, the diversion m‘xde by the defendants conducts
the water of the river beyond their riparian temement or if the
diversion is made at a spot other than where the defendants’
riparian tenement is, it is not necessary for the plaintiff to prove
any damage or diminution in the water flowing to his ripavian
tenement in order to sustain his right of action,

In this ease it is not found whether the defendants ave ripariau
owners at the place where the diversion is made or whether the
diversion is throughout within their riparian tenement or if it is
carried beyond their riparian tenement at any point—all of which
arve necessary findings for the pwrpose of amiving at a proper
determination of the rights of the parties. We therefore reverse
the decree of the District Judge and remand the case to the
lower Appellate Cowrt for disposal according to law with due
regard to the above observations. The costs will abide and follow
the event.
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Specific Relief Act T of 1877, s. 0—~Immovealle property—Actual and eonstructive

possesst w-~Landivrd  and lenunt—Dispossession by third party--Suit &y

landlord—Maintainability,

A Lndlord holding possession throngh a tenant can bringia suit under
section 9, Act I of 1877, to vecover possession of propeity of which ho has heen”
dispossessed by the act of & third pavty.

Innasi Fillal v. Siveguens Desikar, (CB.P, ¥o. 643 of 1503 unreporled) followad.
Lerrees Patent appeal against the order passed by Duvies, 4.,
in the following terms i~ \

“There is no doubt to wy wmind that the only persons entitled
to sue under seotion 9 of thoe Specific Relief Act are those in

{1) L.R.,, (1004) A.C., 801,
# Appenl No, 18 of 1904 under section 156 of the Letiors Patent against
the judgment of Mx, Justice Davies in Civil Revision Petition No, 424 of 1903,
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aotual physical possession of the land at the time of dispossession T AGARNATIA
and mot persons in merely constructive possession. No cases are CUARRY
cited to the contrary.” The plaintiff had thevefore no canse of 1 s Raves.
action under section Y of the Specific Relief Aet, and his suit is
dismissed with costs in both Courts.

T. V. Seshagivi Ayyer for appellant.

T. V. Veidyanatha Ayyoer for respondent.

On the appeal the Court delivered the following

JupeuENT.—We think this appeal must be allowed, The
caso is practically concluded by the decisiown in Innasi Pilloi v.
Swagnana Desikar(l) which was aflivmed on appeal in Letiers
Patent Appeal No. 44 of 1894, In that case it was held that the
right to collect rent was immoveable property and that an action
conld be brought under section 9 of the Specific Relief Act for
dispossession of that right, Here the tenant in possession was
dispossessed immediately hefore his tenancy terminated and at the
time of the action his tenancy had ceased. A6 the time of the
dispossession the plaintiff, the landloxd, was in possession hy his
tenant, and the physical possession of the latter as well as the
constructive possession of the former were both terminated by the
defendant. The only person whose possession was affected was
really the landlord, for the temant’s interest terminated with
his lease. At the time of suit the tenancy had ended and the
landlord alone was the person ‘deprived of possession by the
defendant’s wrongful act. To hold that the landlord in those
ciroumstances was not entifled to bring the action would be o
take away the right given by section 9 of the Specific Relief Act,
in every case where the interest or the inclination of the tenant
led him to decline to bring the action.

We agree with the case above cited which does not appear to
have heen cited before the learned Judge, and we reverse his
deoree and restore that of the District Munsif with costs.

(1).C.R.P, No, 643 of 1893 (unveportad).




