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Bibee v. Abdul Kadir Bhujan(l) and the cases approved of
tberein, they are apparently in conilict with the above view of the
effect of the provisions of the Code of Civil Procedure hearing on
the point and if it is correct, it would follow that the Subordinate
Judge had no power to reverse the dectee as against the first and
second defendants inasmuch as such reversal was not necessary
to give relief to the appellant before him, viz., the third defendant
who was disentitled to ask for anything more than the reversal of
the decree directing him to vefund the priee, since, having sold
the land, the right to claim present possession thereof had passed
away from him so as to disentitle im to claim delivery.
I coueur in the order proposed.

APPELLATE CIVIL.

" Before My. Justice Boddam and Mr. Justice Sankaran Nair,
AIYAVU MOOPPAN (Praintirr), APPELLANT,

.
SAWMINATHA KAVUNDAN axp oruers (DrreNpaNTs),
RresPONDENTS, *

Riparian ouwners—Water rights for irvigation where stream floiws through separate
estates— Relative rights of upper and lower propiietors on (he banks to the yee
of the water—dction to enforce rights-—sbsence of proaf of (Ia,‘mam:.

A riparian owner, whero a stream flows in o channel down from a property
higher up, is entitled to the flow of water without interraption and without sub-
sbantial dxmmutlon cavsed by the upper proprictor, who may, for legitimate
purposes withdraw so much of the water as will not materially lessen the down-
ward flow on to his neiphbour’s land.

In order to support an action by one riparian owner to restrain another from
diverting the water beyond his riparian tenement,it is not neccssary that the
plaintiff shonld prove that he has suffered any domage.

Srrr for an injunction. The District Munsif, who tassed a
decree in favour of the plaintiff, stated the faots as follows 1~

The plaint sels forth that the plaintiff owus 2% kanis of
nunja in the vﬂlage of Mmuva.thow, Musin leuk 1rr1gated

(1) LL.AR,, 31 Cale, 643,

# Second Appeal No, BGS of 1002, prescnted against the decrco of 11, @,
Joseph, Esq., Listrict Judge of Trichinopoly, in Appeal Suit No. 81 of 1901,
presented against the decrec of M.R.Ry. 8. Ramasami Ayyangor, District Monsif
of Kulitelai, in Original Suit No. 145 of 1600,



VOL. XXVIIL) MADRAS SERIES. 237

by the waters of Perumal Karattar, that he has all along been
raising nunja crop thercon, that, besides the plaintifi’s lands,
about 20 acres of others’ nunja are being irrigated by the same,
that the defendants have no right to the waters of the said river,
that they own only punja lands, that east of the said river, there
is another channel, that, for irrigating their punja lands with its
water occasionally, the defendants’ punja lands have been assessed
with water-cess, that on account of defendants’ diversion of the
waters of the *Perumal Karattar into a canal newly dug by them
on 2ist December 1898 and in consequemce of the necessary
diminution of the water-supply to the plaintiff’s lands, the plain-
tiff has incurred damages o the extent of 50 kalams, and that the
defendants are diverting the waters of the Perumal Karattar by
putting up a dam across it.

On uppeal the District Judge reversed the decree of the Dis-
trict Munsif and dismissed the plaintiff’s suit, on the ground that
the plaintilf had not sustained any damage.

Plaintiti filed this second appeal.

T. Rangachariar for appellant,

1. Nutesa Ayyar for first and sccond respondents.

JupaMENT.~—~We must allow this appeal. The District Judge
has reversed the decree of the District Munsif solely on the
ground that the plaintiff has not proved that he has sustained
any damage. This is not safficient for disposal of the case. A
riparian owner, where a stream flows in a channel down from a
property higher up, is eatitled to the flow of water without inter-
ruption and without substantial diminution caused by the upper
proprietor who may for legitimate purposes withdraw so much
only of the water as will not materially lessen the downward flow
on his neighbow’sland (Debi Pershad Singh v. Joynath Singh(1)).
1t, therefore, the defendants are riparian proprietors at the place
where the bund is crected and along the course where the water
is carried and distributed, they are entitled to take it and use it so,
unless they thereby cause a diminution of the flow of water to the
plaintiff’s riparian tenement., The owner of & tenement adjoin-
ing & natural stream has however no right to divert water to a
place outside the temement and there consume it even though
he does mot therely diminish the flow of water to the lower

(1) I.LR. 24 Calo., 865,
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rviparian tenement (MeCwrdney v. Loundonderry and Lough Swilly
Railway(1).

It, therefore, the diversion m‘xde by the defendants conducts
the water of the river beyond their riparian temement or if the
diversion is made at a spot other than where the defendants’
riparian tenement is, it is not necessary for the plaintiff to prove
any damage or diminution in the water flowing to his ripavian
tenement in order to sustain his right of action,

In this ease it is not found whether the defendants ave ripariau
owners at the place where the diversion is made or whether the
diversion is throughout within their riparian tenement or if it is
carried beyond their riparian tenement at any point—all of which
arve necessary findings for the pwrpose of amiving at a proper
determination of the rights of the parties. We therefore reverse
the decree of the District Judge and remand the case to the
lower Appellate Cowrt for disposal according to law with due
regard to the above observations. The costs will abide and follow
the event.

APPELLATE CIVIL.
Refore Mr, Justicé Boddam and Mr. Justice Sankaran Nair.

JAGANNATHA CHARRY (RrsroNpENT), APPELLANT,
‘ u.
RAMA RAYER (Peririovngr), ResronpENT.®
Specific Relief Act T of 1877, s. 0—~Immovealle property—Actual and eonstructive

possesst w-~Landivrd  and lenunt—Dispossession by third party--Suit &y

landlord—Maintainability,

A Lndlord holding possession throngh a tenant can bringia suit under
section 9, Act I of 1877, to vecover possession of propeity of which ho has heen”
dispossessed by the act of & third pavty.

Innasi Fillal v. Siveguens Desikar, (CB.P, ¥o. 643 of 1503 unreporled) followad.
Lerrees Patent appeal against the order passed by Duvies, 4.,
in the following terms i~ \

“There is no doubt to wy wmind that the only persons entitled
to sue under seotion 9 of thoe Specific Relief Act are those in

{1) L.R.,, (1004) A.C., 801,
# Appenl No, 18 of 1904 under section 156 of the Letiors Patent against
the judgment of Mx, Justice Davies in Civil Revision Petition No, 424 of 1903,



