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APPELLATE CIVIL.

Before My, Justice Subrahmania Ayyar and Mr. Justice Davies.

ATYAPPA REDDI (DErENDANT), APEELLANT,
P

KUPPUSAML REDDI (Pramrier), Resronnewm.®

Martyage—2Hortgage of intevest in lenuney in common by one g/' tiro cu-tinants—
Deterioration of mortyagor’s interest by act oy other en-tenunl —Suit for damayes
hy mortgayee ageinst wrang doer- -Maintaiaability--Liwitation dct XV of 1877,
art, 49— Wrongfully removing speciic property.

K, who was a tenant in éommon with 1he defendant, mortgaged hor interest to
the plaintiff. The plaintiff institubed a snit against X for fhe vecovery of the
mortgage amount by sale of the mortgaged property. Pending the appeal in
that suit, the defendant cut down all the trees on the land and appropriated the
same to himself, On the =ale of K's interest in t e land which took plce
after the removal of tho trees, the plaintiff realised only a portion of the decruc
amount. The ortgagee now institnted the prosent suit against the defondant
for the dumage suffercd by him by reason of the defendant having approprinted
X'8 ghare of the wood, The snit was filod within throo years)of theact complained
of : ‘

Held, ihat the suit was maintainable. Frow the time of lending his wonoy,
the mortgages, whether in or out of possession, acguires the right to Lave the
mortgaged property secured {rom deterioration in the Lands of the mortgagor or
of any other person to whose rights those of the mortgagee are superior,

Held also, that the suit was not barred by limitation. Tt was nof the acl of
enbting down the timber, but the subsequent appropriation of the wood by the
defendant which ought to have been loft for the share of the mortgagor, that
operated to the injury of the plaintiff.  Limitstion began to run from the date
when the defendant appropriated the wood io himself.

Surr by a mortgages of the intevest of ome of two tenants in
common, in certain property, against the othexr tenant for damages,
Plaintiff held a mortgage over the interest of Kanakammal in
certain lands. Defendant was a co-tenant with Kanakammal in
the said lands, and his interest was not mortgaged to the plaintiff.
Plaintiff sued Kanakammal for the amount of his mortgage deht
and obtained a decree. Pending an appeal {from that decre:
defendant cut down all the trees which stood ou the land, and

# Civil Miscellaneous Appeal No. 93 of 1904 presented agninst the decree of
D, Broadfoot, Bsg., District Judge of Chingleput, in Appeal Snit No. 203 of 1503,
presenied the decree of M.R.Ry. V. Swaminatha Ayyar, mecb Muonsil of
Poonsmelles, in Original Suit No, 478 of 1902,
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appropriated the wood. Plaintiff was only able to realize a portion
of his decree, ay against Kanakammal’s interest in the land. He,
now, within three years of the defendant’s appropriation of the cut
wood, sued the defendant for the damage suffered by reason of
defendant's act in appropristing the wood. X urther facts appear
in the judgment. 'Whe District Munsif held that article 56
applied and that the suit was borred by limitation, The Distriet
Judge on appeal lield that article 48 applied, and reversed the
decres and remanded the suit for disposal.

Against that order defendant preferved thiy appeal.

T. V. Seshagivi Ayyar for appellant.

C. V. duantakrishina Ayyar for respondent,

JUpGMENT—SUBRAHMANIA AvvaR, J~The plaintiff held a
simple mortgage from one Kanakammal upon her one-fourth share
of certain lands which contained trees, she being a tenant in common
with the defendant who was eutitled to the remaining three-fourths.
Pending the appeal in the suit instituted by the plaintiff for the
recovery of the mortgage amount by ihe sale of the mortgaged
intercst, the defendant, who had also been impleaded in the suit,
under section 85 of the Transfer of Propexty Act, as a person hold-
ing nndivided possession with the mortgagor of the Jand which
was the subject of the tenancy in common, cut dewn all the trees
on the land and appropriated the samue to himself. Ou the sale of
the mortgagor’s interest in the land, which tcok place after the
removal of the trees, the plaintiff realized but a portion of the

amount due to him under the decree passed in the said suit. The-

present action is for damages alleged to have been caused to the
plaintiff by the defendant having -appropriated to himself the
mortgagor’s share of the wood cut. :

On behalf of the defendant it was contended hefore us that
~the plaintiff had no 1ight of activn agaiust the defendant in
respect of the wood in question. ‘

Now undoubtedly from the time of lendibg Lis money, the
morigagee, whoether he be in or oub of possession, aequires tho
right {0 have the raortgaged property secured from deterioration
in the hands of the morfgagor ‘4‘31' of any other person to whose
rights those of the morigagee ave superior (ses Fisher on
¢ Mortgage,” Fourth Edition, page 208). Heneo it has been held
;that the mortgagec is entitled to maintain an action for any ach
- dong by the mortgagor or by his suthority, essentially impairing
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tho inheritance, such as cutting timber, tearing down houses,
fixtures and the like although such fixtures may have been placed
on the premises by the mortgagor after the making of the
mortgage, and likewise against strangers whose wrongful act
affects injuriously the mortgage seenrity (see Washbum on ¢ Real
Property,” Fifth Edition, Volume II, pages 139 and 140, and
Frothingham v. McKusick(l), Searle v. Sewyer(2), Wilhen v.
Moulton(8), and Goading v. Shea(4), cited in ¢ American Digest,’
Century Edition, Volume 85, columns 1045, 1046 and 1047y,
The contention referred to is, therefore, untenable. I also hold
that the suit was in time, as it was instituted within three years
from the date when the defendant appropriated the wood to
himself. It was conceded on both sides that the mere act of catting
down all the timber which stood on the common property did not,
having regard to the rights infer se of the defendant on the one hand
and his tenant in common, the mortgagor, and those claiming
through her, on the other, constitute a wrong. It wasthe defend-
ant’s subsequent appropriation of the wood which ought to have
been left for the share of the mortgagor that operated to the
injury of the plaintiff. No doubt the case cannot be held to fall
within article 48 of the second schedule to the Limitation Act as
the District Judge decided, the plaintiff never having had a right
to the possession of the wond. But hLe having been entitled to
have the wood sold as part of his sceuriby, the taking of the wood
by the defendant which interfered with such right of the plain-
i was cne to which the next article 48 applies.
I would therefore dizmiss the appeal with couta.
Davirs, §.—~1 conour.

[SO——— o o

(1) 24 Me. (11 Bhep.), 408. {2) 127 Mass, 401,
{28) 127 Mass, 502, {4) 103 Mass, 360,




