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Decenler 18,

THE INDIAN LAW REPORTS, tvow, x1,

Before Sir Richard Garth, Knight, Ohief Justics, and Mr. Justice Macpheraon,
GOSSAIN MONEY PUREE (DroRER-HOLDER, PETITIONER) o, GURU
PERSHAD SINGH AND orunss (OPPOSITE PARTIES.)®

Injunction in one suit pending appeal in another auit— Interim injunotion—Ciyi]
Procedure Uode, Act XIV of 1882, 5. 546,

A brought & suit and obisined a decroo against B on u mortgage bond in
the Court of a Subordinate Judge, which dooreo was confirmod by the High
Court on appenl. .4 then spplied L£or oxepution. In the exaoution prooceed.
jngs the sons of B intervenod claiming a poriion of tho proporties attach-
ed ; this olaim was dismiseed, and the sons of B bmughh 6 regular suit
before the same Subordinate Judge to have their nghts to tho property
declared, and obtained an inferim injunetion restrmmng 4 [rom executing
his decree pending the decision of their suit. This suit was dismissed, and
the sons of B appealed to the Migh Court. A agnin applied for exeeution.
of his mortgago decree, whereoupon tho sons of B oppliod for o further
injunotion restraining A from oxecuting his dooreo pending their appeal to
the High Court, this application was granted. IZsld, thot tho Subordinaty
Judge had no right to resirain the dooreo-holder from exoeouting his deoree,
merely on the possibility of tho Appellate Court rovorging his decigion,

Trrs was a rule obtained undor s 622 of tho Code of Civil
Procedure.

Tt appeared that one Gossain Money Puree, on the 30th Augusp
1880, obtained & decree on & mortgage bond against one Chucka
Sing, the father of & Mitakshara family, in the Court of the Addi-
tipnal Subordiate Judge of Giya, which decree was afirmed by the
High Court on the 8th May 1882. The decrec-holdor applied for
execution of this decree, but the judgment-debtor appliod for
s month’s postponement, which was gramted. On the 14th
September 1882 the judgment-debtor applied for further tims,
but this was refused him. On the 16th Docembor 1882 the sons
of the judgment-debtor intervened in tho cxecution proceedings
under s. 278, and objoctod to the attachment of the mortgaged
properties on the ground that they were entitled to certain
parts of the property directed to be sold; this applioation wes
however, disallowed. The sons of Ohucka. Sing thereupon, on

* (Oivil Bule No, 999 of 1884, ageiust on order made by Baboo Knli
Prosunno Mpokerjee, Additiona]l Subordinate Judge of Gye, dated the l4th
of May 1884,
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the 18th December 1882, brought a regular suit in the Court of
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the Additional Subordinate Judge of Gya against Chucks Sing ™ Gomsaws

and CGlossain Money Pureeto establish their right to the attached
properties, and on the same date they applied that execution of the
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decree of the 8th May 1882 might be stayed ; this application wag . PrRsuaD

dismissed. A similar application was then made to the High
Court, which was on the 23rd January 1888 also rejected, the
Court stating in its order “ that should it appear fair and proper
to the Court trying the regular suit, a temporary injunction
might be granted by that Court under s. 402 of the Code of
Civil Procedure,”

In accordance with this order the Additional Subordinate Judge,
on the 9th February 1888, granted an inierim injunction postpon-
ing the sale of the mortgaged properties in execution of the
High Court decree until the final disposal of the regular suit.

On the 20th Docember 1883 the suit brought by the sons of
Chucke Sing was dismissed. Against this decree they appealed
to the High Court, and that appeal at the ftime of the applica-
tion to the High Court hercinafter mentioned was then pending.

On the 80th January 1884 Cossain Money Puree applied for
the sale of the properties attached under his decree of the 8th
May 1882, and the usual sale proclamation was issued. But on
the 9th May 1884 the sons of Chucka Sing applied in the
Additional Subordinate Judge’s Court for a further injunction
staying the sale pending the appeal in the suit of the sons Bf
Chucka Sing.

The Additional Subordinate Judge on the 14th May 1884.
directed that the sale should be stayed until the final decision
of the appeal ; the order was not made on notice to Gossain Money
Puree, nor was security taken from the sons of Chucks Sing.

Gossain Money Puree thereupon applied to the High Court
under & 622 of the Oivil Procedure Code and obtained a rule
calling upon the sons of Chucke Singto show cause Why. the
order of the Additional Subordinate Judge of Gya, dated the 14th
Way 1884, should not.be set aside, on, amongst others, the following
ground y—that the AdditioualSubordinate Judgehadno jurisdiction
to issue an injunction for the purpose of staying the. execufion

procoodings pending the appeal ' to the High Court, indsmuch ag

SINGH.,



148

1884

GORIAIN
MONEY
Purps

™
Gour

PRRSHAD

BINGH,

THE INDIAN LAW REPORTS. [VOL. X1,

he hac} decided the claim case against the sons of Chucka Sing
- X,
and had nothing to do with appeal to the High Court, ‘

* Baboo Karuna Sindhu Mukerjes showed cause against the rule,
Boboo Kaloda Kinkar Roi in support of the rule,
The order of the Court was delivered by

Garrr, C.J., (MacrEERSON, J., conomrring)~We think thet
this rule should be made absolute.

It was applied for under these circumstances: One Gossain
Money Purce had obtained & decree against one Chucka Sing in
the Gya Court, dated tho 80th August 1880, by which the sale
of cortain property, which had been mortgaged to him by
Chucka Sing, was ordered to be made, That decreehad: been
confirmed by the High Court,

Chucka was the father of a Mitakshara family; and after
this decrec had been obtained his sons brought another suit to
bave it declared that they were entitled to certain shares in
the property which had heen ordered to be sold, and which
Chucka Sing had no right to mortgage. '

Meanwhile the mortagagee, the plaintiff in tho first suit,
proceeded to execute his decree ; but the plaintiffs in the second
guit (the sons) applied for and obtained an inferim injunction
‘from the Subordinate Judge against the plaintiff in the first
suit, restraining him from selling the property until the second
stiit should have been heard and decided.

~On the 20th of December 1883 that suit came on to be heard,
and was decided against the plaintiffs (tho sons of Chucka Sing);
whereupon, on the 80th of January 1884, tho plaintiffin the
Brst suit (the mortgageo) applied for execution against the
mortgaged property, and the ususl sale proclamation was ssued,

The plaintiffy in the second suit, however, who had appealed
from the decree which had been made against them, epplied
for and obtained from the Subordinate: Judge, on the 14th of
May 1884, a further injunction, restraining the plaintiff in the
first suit from exeeuting his deores wumtil tho appesl in the
second suit should have been heard.

This yule was then obtained wpon the ground (amongst othersy
that the Subordinate Judge had no xight, under the circumstances
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to grant the injunction, inasmuch as he had decided against
the ciaim of the plaintiffs in the second suit, and had mothing
to do with the appeal to this Court, )

It has now been contended on behalf of the plaintiffs, that
by analogy to s. 546 of the Code of Civil Procedure, the
Subordinate Judge, if he considered it right and equitable, had
jurisdiction to stay execution in the other suit, until the appeal
to this Court had been heard.

We think, however, that 5. 546 has nof;hing to do with the
question before us. That section only relates o staying
proceedings in execution by the Count whick passed the decree
in which the proceedings are pending. That Court has s right,
under certain circumstances and subject to certain conditions,
to stay the execution of its own decrees while thoss decrees are
under appeal.

But here the lower Court has taken upon itself in this suit
to stay the execution of & decree, which has been pronounced
by the High Court in another suit.

The Subordinate Judge had in point of law mo power to deal
with the procsedings in that other suit at all. He had a right,
whilst the questions in this suit were awaiting trial, to ‘restrain
the defendants by an inferim injunction from enforcing his
decree in the former suit. That he might do by an order upon
the defendants personally. But as soon as those questions were
decided against the plaintiffs, the Subordinate®Judge had ,no
right, we think, to restrain the defendant further, upon the mers
possibility of the Appellate Court reversing his decree; and it is
clear that he had no nght to do so.under the section of the

, Qode upon which he appears to have acted.
Tf any Court has a right to grant an injunction now, we
* presume it would be the Court of appeal. -But it is no part of
. our-present duty to decide whether any Court has such a power

or, still less that, having the power, it ought to exercise if.
~ Allthat we now say is, that the Court below, having made a
decree against the plmntlﬁ‘s had no right, in aid of the plaintiffs,
' to restrain the defendant from proceeding i in-the other suit.

The rule must be made absolute with costs. .
Rulectbsolute.
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