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APPELLATE CIVIL.

Before My. Justice Subrahmania Ayyar and My, Justice
Sankaran Nair.

RATA OF VIZIANAGARAM (CoUNTER-PETITIONER—
TraNSFEREE), DEORRE-HOLDBR— APPELLANT,

.,

DANTIVADA CHELLIAH (PeririoNEr--FIRST DEFENDANT),
REsPONDENT.®

Hereditary Vitlage Offices Act—(Madras dct IIL of 1895), s. S—Enoluments of
Village offices—Non-liahility to attaciument or sale by Courts,

The prohibition in section 5 of the Madras Horeditary Village Oliices Aot (TTI
of 1895) against attachment and sale by tho Conrts is absolute and doprives Civil
Courts of all jwisdiction to give directions for sale of inam lands granted as
emoluments for the performance of duties ernnected with the offices roferred to
in that scction. A decree directing the salo of snch lands is ultre vires,

Exrourion Perirron. Thoe decree, which had been obtained ex-
parte, contained an ordoer for the sale of certain mortgaged land,
which was admittedly service inam land, being the emoluments
attached to the office of village carpenter. The defendant filed a
petition in the Distriet Munsif’s Court stating this fact and praying
that the execution pebition might be dismissed. The Munsif, in his
order, said : “The decree sought to bo enforced is a mortgage
decree which directs the realisation of a certain sum of money by
sale of the mortgage lands.  The deeree-holder now having applied
for sale of the mortgaged lands the first judgment-debtor puts in
this application under section 24% of the Civil Procedure Code,
objecting to the sale of the lands on the ground that they are un-
enfranchised service inam lands and as euch they are inalienable
under section 5 of Aet IIT of 1893 and relios on the case quoted in
Kannam Naidv v, Laichanna Dhorai 1), which forbids the attachmont
of crops raised on service inam lands.  The pleader for the plaintiff
argues that this Court which execates the decree cannot go lehind

* Civil Miscellanecus Sccond Appeal No. § of 1904, presentod againgt tho
ovder of J. J. Oottm, Weq., District Judge of Vizagapatam, in Appoeal Jnit
No. 162 of 1903, presented against the order of M.R.Ry. P, N. Satagopa Nayudn,
Distxiet Munsif of Vizianagaram, Miscellaneons Dotition No. 120 of 1003, iy
Execution Petition No. 574 of 1002 (Original Suit No, 717 of 1897),

(1) LL.R,, 23 Mad,, 492,
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the decree which rightly or wrongly directs the sale of the property

and this objection as regards the inalienability of the lands

mortgaged ought to have been raised in the suit itself

Now the point is whether this is a question coming under section

244 of the Code and whether contrary to the terms of the decree,

this Court conld direct the sale of the lands to be stopped on the
* grounds that the land is inalienable.’”?

He considered that he could not refuse to order the sale of
the lands and dismissed the application. The District Judge, on
appeal, reversed that order. The decree-holder preferred this
appeal,

T. Rangachariar for appellant.

V. Rameswm for respondent.

Junemenrt.—The appellant, the Maharaja of Vizianagaram,
obtained a decree ew-parte against the respondent on a mortgage,
and it contained an order for the sale of the mortgaged land.
Though the rceord prior to, and inclusive of, the decree makes no
allusion to the fact, yet in the subsequent proceedings the land is
admitted to be serviee inam, being the emoluments attached to
the office of village carpenter, which 13 among the offices comprised
in the Madras Hereditary Village Offices Act (Act 111 of 1895)
Bection 5 of that Act runs thus:—* The emoluments of village
offices, whether such offices be or be not hereditary, and in the
gchedule districls as defined in the Scheduled Districts Aect, 1874,
all such emoluments and other emoluments granted or continued
in remuneration for the performance of dutics connected with the
collection of the revenue or the maintenance of orcer, shall not be
liable to be transferred or encumbered in any manner whatsoever,
and it shall not be lawful for any Court to attach or sell such
emolouments or any portion thereof.” Withreference to this section,

the lower Appellate Court refused to cause the sale to be held, not~

withstanding the direction for sale contained in the decree.

On behalf of the appellant, it is contended that, as between the
parties to the decree, the order for sale therein contained must be
carried ouf, notwithstanding the prohibition of law relied on by
the lower Appellate Court. If the interdiction wpon alienation by
parties or attachment or sale by Conrt, were merely for the benefit

»of particular pevsons it would, na doubt, be open to them to waive
the benefit, introduced in their favour, and, on such walver, the

transfer could be g en effect to, and & sale, necessary for that
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purpose, might take place. Again, even when enactments prohibit-
ing transfers have had wider objéete, such transfers have heen held
binding upon the actual individuals making the transfer, on the
principle of a personal estoppel by reason of a personal interest
possessed by these individuals. Butwhere the prohibition has
some object of public poliey in view the rule is to enforce the
prohibition literally and strietly (compare Hard Castle on ¢ Interpre-
tation of Statutes,’ third edition, pages 392 and 397). There can be
no doubt that section 5 veferred to has been framed on considerations
of such a policy and in order to guard against the dissociation from
the specified offices, to any extent whatever of the emoluments
attached thercto, as that eannoft but impair the officiency of the
services to be rendered by the officers and conscquently affect
injuriougly the interests alike of ihe Government and of the
sections of the public concerned.

Tn these circumstances the prohibition, in question, must be
taken to be absolute and to deprive civil courts of all juris-
dietion to give a direction for sale of such inam property as that in
guestion. And the decree in so far as the direction for sale goes
was altogether ulfra vires and incompetont to confer the right
intended (see Vasanji Haribhai v. Lally Akhu(l) and Courts are
bound on the maftter coming to their notice, to abstain from
enforcing the direction.

Asto the cases of Sadashiv Lalit v. Jayantibai2) and Narayan
Khanduw Kulkarni v. Kalgaunda Birdar Patel(8) cited for the
appellant, the former of which, was the case of a right to officiate
at religious ceremonies in  certain village, and the latter a case
of Kulakarni Vatan land both apparently, fall under the second
of the heads stated above, i.e., cases of estoppel on the ground of
personal interest of the individual iransfcrers. The provisions
of section & of the Bambay Hereditary Offices Act (Act TIT of 1864)
bearing on the question of a vatandur’s power to alionate vatan
land, which was under consideration in the second of the above
cases, differ indeed essentially from the provisions of section & of
the Madras Act for they imply that a vatandar has unrestricted
power of transfer of vatan lands when the transferee is a vatandar
of the same vatan, and in oi“;her cases, that he could transfer, with

(1) LLR., 8 Bom.,, 285 at p. 288. (2) L.L.B., 8 Bom,, 185,
(8) LL.R., 14 Bom., 404,
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the sanction of the Glovernment. And Sarjent, C.J., aud Telang, Tus w

J., naturally enough, doubted whether provisions of the gualified \\xffk‘m
character of section 5 of the Bombay Act should be construed as Daxtrins

making an alienation to a pepson outside the family void, as between Cusrizan,
the grantor and the grantce. These cases are clearly distinguish-
able from the present.

The appeal fails and is dismissed with costs.

APPELLATE CIVIL.

Before Siér Arnsld 1White, Clief Justice, and My, Justice
Subrakinania < yyar.

SANDHU TARAGANAR axp avorusk (Prainvrirs), APrELLANTS, 190k
August 22,
P 30,

HUSSAIN SAIIB sxp oruens (DpreNpawts), Ruscoxomwrs®

Civil 1’7oczduu Code--Act XIV of 1882, ¢ 24d—@Qurstion relating o the cocention,
discharge or satisfaction of decree—Partics to the suil or thebr veprosentatives.

A decree-hiolder in w suib purchased land alb o Courd avclion which wus licld
in execution of his deeree. §lo made an application for delivery of pussession,
which was dismissel, Uis h{irs, after his death, wade further applicutions, whicly
were also dismissod. The heirs then sold the land to the presont plainiiffy
whao thereupon brought the present guit to recover posscssion of the land

Held, (1) that the right of the plainliils fo recover possession of the land was
a yuestion relatling Lo the cxeention, dischavge, vr sutisfuctivy, of the deerce;

(2) that the quostion arose hebween the purties to the sait in which
the deerce was passed, or their reprosenlatives ; and

(8) that the suil was uot mainlainable, having rvegurd lo seclion 244
of the Codo of Civil Procedura,

Surr for possession. Theland in questionhad originally belonged
to the defendants. A doecree had heen passed against them in
Original Suit No. 131 of 1887, and the domw holder had bhronght
the land to sale and purchased it at a Court auction ju cxecution
of hig deeree.  The decree-holder then 1wade an application under
section 318 of the Code of Civil Procedure for delivery of possession,

* Secoud A ppeal No, 1586 of 1902, presonLLd against the dec:xu, of J. Huwetson
Bsg., Digtriet, Judge of Tinnevelly, in Appeal Suit No. 82 of 1902, presented
agmns{‘a the dccree of MRRBy. P. Govinda Meuon, Additional Districs Munsif ofj
Thsuevelly, ta. Original Buil No, 225 of 1001,



