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Appellate Court and here have had to be confined to the portion gixpicsyy

of the plaintiff’s claim not admitted. OHZTT'Y
Apart from this, the case is not one in which we should Ag;‘;'é;tlf;mr

permit any issue as to limitation fo he taken at this stage, as the ’

appellant is not in a position to offer any explanation whatsoever

why the question was not raised in the Courts below.

We accordingly dismiss the second appeal with costs.

APPELLATE CIVIL.
Eefore Mr. Justice Subramania Ayyar, and Br. Justice Boddam

NAWAB AJAJUDDIN ALLI KHAN {(Cranvaur), 1904,
APPELLANT, ) Augnat 12,

.
SECRETARY OF STATE FOR INDIA (Derexoaxt),
REsroNDENT.*

Forest lands—Claim for hills—TVillage and Lund scade ceer to glaiian's uncestor
by @overnment— Hills sitwated within {uememorinl boundaries nf*villege—Right
of inamdyr rrespective of evidence of odlual enjoyment—Necessidy for proving
adverse possession ayeingt Government,

A jaghivdar preferred a claim to certuin hills. It appeared that in 1842
the uncontrolled management of a cortain village and pieces of land was made
over to the ancestor of tho present claimant. Privr to suck handing over,
Government officers had been in possession on behulf of the Inmdar, Tt was
not alleged that, when such possession was handed over, the Lillsin qnestion
were excephed ; and it was not disputed that the hiils were within the immem-
orial boundaries of the villuge :

eld, that vpon these fuets, apart fromn any evidence of actun] enjoyment,
by the Inamdar, he should Le held entitled to the hills,

Held also, that it was nob.nccessary for the claimant, in these circnm-
stances, to prove adverse possessinn as against Governnient.

Oramn for land. The acting District Judge sot out the facts
thus, in his judgment on appeal from the order of the Forest
Settlement-officer, Cuddapah: “ The dispute rclates to 12 small
hills in the Yellutla extension (wide north-western portion of

* Bocond Appeal No. 1081 of 1901 presented against the decree of
8. Gopalachariar, Esg,, District Judge of Cuddapah, in Appeal Suit No. 112 of
{ 1889 presented against the order of M.R.Ry. K. Ganapaya, Forest Settlement-
efficer, Ouddapah, in claim No, 1 of 1898,
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the map exhibit B), and 2 in Sanga Samudram block (vide
south-western portion of the map exhibit B). These and certain
lands were claimed by the Jaghirdar of Cherlopalli, &e., appellant,
as appertaining to his village of Cherlopalli. The lands were
allowed by the Torvest Scttlement-officer, but the sald hills were
disallowed and hence this appeal. 2,112 and odd acres were
enfranchised in favour of the jaghirdar in 1868 (sce exhibit R I).
In the survey map of 1875 (exhibit B), 6,087 and odd acres are
entercd as the extent of the said agraharam. Ilence the claimant
contends that the entire extent is his.”

He found that the claimant had not proved adverse possession
as against Government. Ile upheld the decision of the Forest
Settlement-officer and dismissed the appeal.

The claimant preferred this appeal.

Me. John Aidam and T. P. Kothandaramier for appellant.

The Government Pleader for respondent.

JuneuENT.~Though this case comes up on second appeal,‘
the decision of the question at issue rests upon undisputed docu-
ments and findings of hoth the Courts that possession was with the
appeliant.

Exhibit A (Proceedings of the Board of Revenue of 1842)
shows that the wncontrolled management of the village and picees
of land mentioned thercin was made ovor to the appellant’s
ancestor. Prior to such handing over, the Government officers
hal been in possession on behalf of the Inmamdar. It is not
alleged that, when such possession was handed over, the hills now
claimed by Government were excepted. It is undisputed that the
hills are within the immemorial boundaries of the village. Upon.
these facts, cven apart from any evidence of actual enjoyment by
the Inamdar, he should he held entitled to the hills. TIn addition
to this evidence, there is, however, proof of actual enjoyment by
him. It was not necessary to adduee any evidence that the
enjoyment was of right, possession being prémd facie evidence of
ownership, On behalf of Government, the sole ground on which
the appellant’s right is questioned is that, in the docament prepared
at the Inam scttlement, no express reference is made to the hills,
Exhihit A and the standing oxders show that the hills and similar
uncultivated poramboke were not taken into aceount in esﬁimating
the income of the village for the purpose of fixing the quit~rent ;
nor does the circumstance that the survey made in 1803 was
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The position of persons acting uuder statutory authoricy &iseussed. % AN KAk A
Held alse, thot the injury was & continuing one and that the sull was governed vﬁ;};;m?h
' N e el LAt
by seotion 24 of the Limitation Act and wae not harred hy limitation. .
SHCRRTARY

Spir for a mandatory injunction directing the removal of a oy Srars vor
calingula. The facts ave fully set out in the judgments. {T‘lsﬁ\:c;::

K. Srinivasa Ayyangar for appellants.

The Government Pleader for first respondent.

JopgueNT—N8ir Arworp Warre, C.J.—In this suit the
plaintiffs ask for a mandatory injunction directing the defendm_lt
(the Secretary of State) to block up a calingula or “ bye-wash ™ in
o certain channel known as the Korkai chanumel. The District
Munsif dismissed the suit and the Distriet Judge affirmed tho
Munsif’s decree.

The calinguls was constructed by Government in 1882. It

was put up for the purpose of reducing the flow of water into the

Korkai tank thmugh the Korkai channel. The nceessary effect

quantlt) of water to aceumularto cause the water diverted from
To obviate this certain

defendants’ railway embankment, tnds
the embankment. In order to protect :chgﬁldﬁ smz‘zﬂ_ d‘rs::nagii
defendants cut trenches in it by which the water flowed ?117&:: gn
and went ultimately on to the land of the plaintiff, which was on
tho opposite side of the embankment and at a lower level, and
flooded and injured it to a greater extent than it would have done
bad the trenches not been cut. In an action for damagesthe J ury
found that the cutting of the trenches was reasonably necessary
for the protection of the defendants’ property, aad that it was not
done negligently. It was held that, though the defendants had
nob brought the water on their land, they had no right to protect
their property by transferring the mischief from their own land
to that of the plaintiff and that they were therefore liable. The
case of Nichols v. Marsland(4), on which the Giovernment Pleader
relied is wholly different from the present case. In Nichols v.
Marsland(4) it was held that the injury caused was entirely due
to the-act of God.
Putting the case at the highest and treating it as if Govern-
ment had been ‘empowered by statute to construct the-calingula

(1) 7 M,H.C.R., 60. (2) LLR., 18 Mad., 333.
(3) LR, 13 Q,B.D., 131, (4) L.R. % BEx.D, L.

1
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This, no doabt, is true but the plaintiffs’ claim is based on the fact
that since 1895, us the resnlt of the Hoods of that year, the level
of their land has been permanently lowered and the waber which
now flows ou to this land over the caliugula and which would not
flow on to the land at all if the calingula bad not been built,
remains and stagnates to o greater extent than had been the case
prior to 1805, There is evidence of complaints by the ryots in
1883 and 1888, but the damage (if any) done to their lands up
1ill 1895 does not appear to bave been substantial. Since 1895,
however, the case is different. The Munsif finds that since 1895
the plaintiffs’ lands have heen practically under water, and it
would appear that, from 1895 to 1900, the asscssment on the lande
in question was remitted.

For the purpose of this appeal, I am prepared to assume that
the averment in the written statement, that up to 1895 no material
damage bad been sustained by the plaintiffs, is true. The propos-
ition advanced by the Governpeps—1" sacond  appeal,

. . o .re has authorized, if °
ment was that as, since 1809, {. s . 3 ’ .
oo s that if by a reasonable exercise of
to the plaintiffs’ landsex

.uer given by statute to the promoters, or which
théj have at common law, the damage could be prevented, it is,
within this mle * negligenco > not to make such reasonable exercise
of their powers. I do not think that it will be found that any
of the cases (I do not cite them) are in conflict with that view
of the law.” .

In the case of Canadian Pacific Ry. Co.v. Parke(5),the dofend-
ants had a statutory right to irrigate their soil by compulsory
diversion of water from adjacent streams by coanveying it over
lands which did not belong to them and to run the surplus water
through adjacent lands by means of drains. They brought water
upon their lands in such manner as to damage the plaintiffs’ land
by causing a slide. It was held by the House of Lords that, in
the absence of provisions showing an intention on the part of
the legislature to take away the plaintiffs’ right to protect the
property from invasion, the plaintiffs were entitled to an in-
junction to prevent the defendant’s user of the water in disregard

(1) LR., 4 I.L, 215, (2) L.R., [1902), A.C., 220 at p. 230,
(8) LLR., 27 Bom., 344. (4) LR, 3 A.C., 480.
(6) L.R., [1899), A.C., 535.
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such supply as is safficient for his accustomed rvequivements. See
Kristne Ayyen v. Vencalachelle Mudali(l) and Remachandra v.
Narayanasami(2). But it cannot be said that the rights of Gavern-
ment in connection with the distribution of water include a right
to flood a man’s land because, in the opinion of Grovernment, the
erection of a work which has this effect is desirable in connection
with the general distribution of water for the public benefit,
That Government themselves did not take this view is shown by
the fact that in 1882 at the time they constructed the calingula,
they also constructed o drainage channel to counteract its effect
as regards the flow of water over the plaintiffs’ lands, The fact
that the opening of the calingula was necessary for the protection
of the tank and the fact that therc was no negligence in the
construction of the calingula—so far as the ealingula was coneerned
—do not deprive the plaintiffs of their right to have their property
protected. In the case of YWWhalley v. The Lancashire and Yorkshire
Raitway  Compeny(3), aw waprecedented rainfall had caused a
ounantity-e& against one of the sides of the
-guch an exbent as to endanger

ambankment, the
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Saxkira-  in question, it would be for the Government to show that they
e’ could not exercise their statutory powers withont injuring the
Spcommany Dlaintiffs’ lands. Seethe judgment of Lord Cairnsin I[mnmersmiffh
ox Srare or Ry, b, v. Brand(l) and the judgment of Lord Halsbury in
fﬁ‘;ﬁf&.;ﬁ‘j Canadion Pacific Ry. Co. v. Roy(2).

Statutory powers authorizing tho construction of works ave
granted ¥ on the condition sometimes expressed and sometimes
understood . . . —but if mnot expressed always under-
stood—that the undertakers shall do as little damage as possible
in the exercise of their statutory powers.” See the judgment of
the Privy Council in the Gaekwar Sarkar of Baorode v. Gandii
Kachrabhei 3y. In his judgment in Geddis v. Proprictors of the
Bann Reservoer(4), Lord Blackburn observes (page 453). I take
it, without citing cases, that it is now thoroughly well estab-
lished that no action will lie for doing that which the legislature
has aunthorized, if it be done without negligence, although it
does occasion damuge to any one; but an action does lie for
doing that which the legislate
negligently. And I thin?

the powers, cit"
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of their common law obligation to do no damage to the plaintiffs’ saxsszs.

land. 'v"éDIVELE
ILLAY
As regards the question of limitation I cannot agree with the Y

SECRETARY

view expressed by the District Judge, though he did not actually or Svars ron
.decide the point, that the case is governed by article 120. The %;]EI\A(;;
injury is a continning injury and section 24 of the Limitation

Act applies. If authority for this were needed it is to be found in

the judgment of the Privy Council in Rajrup Koer v. Apul
Hossein(1), and in the cases of Punja Kuvarji v. Bai Kuzar(2),

and Subramaniya Ayyar v. Ramachandra Rau(3).

To hold that article 120 applies would lead to the anomaly
that Government would acquire a right by way of casement in
six years.

In my judgment the plaintiffs arve entitled to the relief which
they claim. The decrees of the Lower Courts must be set aside
and the appeal allowed. Tor the reasons stated by the Privy
Council in Gaekwar Sarkar of Baroda v. Gandhi Kackrabhai 4),
I think the injunction should be in gencral terms restrain-
ing the defendant from flooding the plaintiffs’ lands by causing
or permitting water to flow from the Korkai channel on to
the plaintiffs’ lands. The plaintifis are entitled to their costs
throughout.

SusrauMaNiA A1vAR, J —Notwithstanding that the judgments
of both the Tiower Courts proceed on a complete miseonception of
the real nature of the case, there is no difficulty in ascertaining the
facts. The plaintiffs, who are the owners of certain lands held
under the Government on ryotwary tenure, suc the Government on
bebalf of themselves and other persons holding similar lands, in
respeet of what causes common injury to them all, having obtained
permission under scetion 80 of the Civil Procedure Code for such
representative litigation. The lands of the plaintiffs lie on ome
side of 8 Government channel called the Korkai channe] which, in
addition to leading the water required for the supply of the Korkai
irrigation tank, carries off the drainage from the Marudur anicut
system. As about five times as much water flows down the channel
ag can be stored in the Korkai tank with safety to that reservoir,
a bye-wash was constructed in the chamnel in 1882 by the

(1) I.L.R, 6 Calo, 394 (2) LL.R., 6 Bom., 20.
(8) LL.R., L Mad, 835, (4) LLR., 27 Bom., 844,
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Sivkana  CGovernment, to drain off all the water over and above the maxi-
VADUEY mum quantity to be led into the tank as fixed by the Public Works
v Deparbment. At the same time a diteh also appears to have been

Ulb!ét'l‘n\ll"iuléﬂ made for conducting the water escaping through the bye-wash,

éi%?cf 1\ into a water conrse oalled the Chillai®Odai, so as to prevent the

neighbowring lands being inundated and injured. But as the

water has becu running over the lands to a more or less extent

ever sinee the construction of the bye-wash (sce 5th paragraph of

the Sceretary of State’s written statcment) the diteh apparently

did not fully answer the purpose intended. In this state of things

a flood oceurred in 1895 which breached the Tambrapumi river

and the I{orkai channcl, as a result of which the lands were cut up

and their condition altered, and since then they have been subject

to much more inundation from the water sent by the bye-wash

than had been the case previously. Consequently the cultivation

of the lands has since ceased and the revenne assessed thereon had,

as stated by the District Munsif, to be remitted from 1895 till the
commencement of this litigation in 1900.

The guestions in the case are (1) whether the plai’uti'ffs have
a cause of action, (R) if so, whether their right to relief is in any
way barred and (8) if not barred, what relief should be granted
to them.

The learned Government Pleader in the course of his argument,
if I followed him correctly, contended with reference, on the one
hand, to the position occupied by the Government in conncetion
with publio irrigation works and, on tho other, to the tenure
of ryotwary land-holders, that the throwing of waler on to tho
plaintiffs’ lands through the bye-wash to their detriment, did not
render the Government liable to an action.

It is quite true that it is among the most important functions
of the Government of this eountry to comnstruct new works of
irrigation and to maintain old ones according to moans and cir-
cumstances. The position of the Government in regard to liability
for damage caused to individuals by such irvigation works would,
aceording to The Madras Railway Company v. The Zamindur of
Karvetnagaram(1), be analogous to that of persons acting under
statutory anthority. The law with reference to the lability of
such persons was considered in Canadian Pacific Ry. 0o, v. Parke( 2)

(1) LR, 114, 364 (2) L., [1899], A.C., 535,



VOL. XXV1I1.] MADRAS SERIES, 19

where the leading authorities on the point were referved to and
explained Dby Lord Watson, who delivered the opinion of the
Judieial Committee. The eardinal rules deducible from them
raay be formulated thus :—

(i) Wherever, according to the sound construction of a
statute, the legislature has authorized a person tomake a particniar
use of property and the authority given isin the strict sense of
the law permissive mercly and not imperative, the legislature must
be held to have intended that the use sanctioned is nob to hein
prejudice of the common law right of others.

(ii) But where the anthority given is imperwtive the person
s0 authorized incurs no résponsibility bowever much injury he may
ecause to another, so long as he is not convicted of negligence.

(111) The burden lics on those who seck to establish that the
legislature intended to take away the private vight of individuals
to show that by express words or necessary implication such an
intention appears.

The task of armriving at o conclusion as to the permissive or
~imperative character of an authority in a given case being by no
means free from difficulty even where it depends solely on the
words of a stabute, that must obviously be the more so where
the conclusion has to he arrived abwith refercnce to unrecorded
custom and practice very rarely brought up for discussion and
~ deeision before Courts and with reference to which only the rights
and obligations of the Statc in this country in regard to public
irvigation have to be postulated. FHaving regaxd to all the
considerations bearing on the question, the only correet conclusion
would seem to be that so far as the construction of new works is
coneerned the authority is but permissive, while as regards the
maintenance of works once completed so as not to interfere with
the oxisting rights of other persons, the authority of the Govern-
ment is imperative. The latter part of this conelusion results diveetly
from the Karvetnagaram case, it having been there held that
the Zamindar to whom the duty of the maintenance of the tank
~was transforred from Government could be made responsible for
the damage done to the railway by the breach of the tank only
if negligence on his part could be proved. Nor need this be taken
4o involve any real anomaly, for, it is mot difficult to conceive
gimilar cases even under a statube ; for insfance, an authority to
establish a hospital of the kind in question in Metropolitan Asylum
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Ssxians.  District Boord v. Hill(1) only under conditions and cirenmstances

VIDITELG  which prevent it from being a nuisance to anybody a‘t the time of its

. establishment might well be coupled with the provise that per‘sonfs

or State ron choosing to come in the neighbourhood subsequently shall not be

ég‘é‘\*c ¥ entitled to complain of it as injurious te them. Be this as it may,

it is clear that the imperativeness aseribable to the maintenance of

irvigation works once lawfully brought into existence must be

confined strictly to the conservation of the work as originally

designed and executed, and cannot be extended toany material alter»

ations and additions made in, or to, any existing old work. Such

alterations and additions should, in reason, he held to stand on the

same footing as that of perfectly new works and thus subjoect to the

restriction applicable to the case of new works, viz., there should

be no invasion thereby of the rights of others. In this view it is

clear that the bye-wash in question here was essentially a new work

an that so long as such work is made the instrument of throwing

water on the plaint mentioned lands without the consent of

the owners, they have a ground of complaint, unless it be that a

different conclusion has to be arrived at with referenco to the

character of the tenure under which those lands are held by them.

But clearly there is absolutely mothing in tho nature of the

ryotwari tenure which affords in the remotest degree any support

to the contention under consideration. For nono of the special

features of this tenure—(1) liability to periodical revision of assesy-

ment, (2) power to relinquish the whole or part of the holding, (3)

power of tho Government fo alter the sources, means, works, cte.,

from or by which water for irrigation is supplied to ryots entitled

thereto so long as their water right is not prejudicially affected so

as to cause real damage—none of these have the slightest bearing

upon the question whether in maintaining or constructing a work

of irrigation, the Government can throw the wators thereof on the

Iands of the ryotwari holders against their will. TItis therefore

idle to say that, in this respeet, there is any difference whatsoover

between ryotwari land and land held on other temures such as
zamindari, inam and the like.

In passing I think it right to say that the case of Chinnappa

Mudaliar v. Sikha Nadkan(2), referved to by the Government

Pleader in the course of his axgument with referenco to tho last

(1) L.E., 8 4.0, 103, (%) TLR, 24 Mad., 35
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of the abovementioned incidents of the ryotwari tenure, goes too far
in treating of the irrigation rights of ryotwari holdersin general as
meve rights ¢n personam, and that, having regard to the true
character, they should on principle and authority be held to
partake of the nature of vights i rem.  (Sce Wyatt v. Lavimer Weld
Irrigation Co.(1).)

Reverting now to the point under consideration, it is scarcely
necessary to add that to throw water on another man’s land against
his will, especially when it is claimed to do this as of right amounts
to a trespass, and the party affected has a right of action even ifno
substantial damage is shown. Consequently the plaintiffs are
entitled to objcet to their lands being inundated by water through
the -byc-wash even supposing they could make a profitable use of
the lands in spite of the overflow, and to ask that such overflow hoe
interdicted lest by lapse of time the Government acquire a right
to flood the lands by way of casement (see MeCartney v. Londun-
derry and Lowgh Swilly Railway Co.(2)). ’

The strictness of the law in o matter like the present willbe
seen from what Lords Justices James, Brett and Cotton took care
to say in West Cumberland Iron and Steel Co. v. Ilenyon(3) and
which imply that where water has been passing say from A’s land
to that of B nnder circumstances which do not entitle the latter to
object to such passage, yet where the former makes a change
in the means by which, and the cricamstances under which, the
passage of water into B’s land takes place, so as to make it flow
while on B’s land diffcrently from how it did hefors such change,
can he ohjected to even whero there is no inerease in the quantity of
water sent on tohisland, The parts which I have italicised in the
following quotations from the judgment of Liord Justice James in
that case are enough to bear out the above statement. 1 have
always understood that everybody has a right on his own land to
do anything with regard to the diversion of water or storage of
water or with regard to usage of water in any way he chooses,
provided that when he ceases dealing with it on his own land, when

(1) 36 Aam, 8.R., 1. 280, Kinney on ¢Irrigation’, pp. 359, 430 a.nd 739; and Mead
on ¢ Irrigation Institutions,” pp. 22, &2, 83 and 364 to 367. Compare also Captain
Baird-Smith’s ‘Repmt to the Oomt of Directors’in 1853 published under the
title of ¢ Italian Irrigation,’ Vol. 1I, ch. I, section I, pmtxculmly ab pp. 138 and
139, and ch. 11, ses. 11, particularly at pp. 259 to 2

(2) LR, [1904), A0, 301 at p, 818, (3) L.R 11 C¢h.D., 782.
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gsvians.  he has made such use of it as he is minded to make, /e 75 not fo
VYRR allow or cause that water fo go wpon his neighlour’s land in some other
L way than the way in which ¢t had been affected before. That is the
ofll’ii"é“fﬁl common use of water. A man reccives the rain water from his
Grmaa I voof, he does not allow it to settle upon the surface but he receives
it on his roof and eollects it into the pipes and then lets it to go down
upon his own land and from his own Jand it gets into his neigh-
Dour's land. But unless his neighbour vecetves that water in some
different way or quantily from what he had done before, there is no
leal vight of activn.  If a man chooses to make any quantity of fish
ponds or mill ponds or artifieial lakes or pleasnre waters or foun-
tains or anything of that kind on his own land he is at liberty to
do 50 provided that when he has fintshed doing so, he dues not
inerease the burden upon his neighlbour . . . . If there is a
lake on my property into which I drain my ficld and there
is a passage from that lake inte my neighbowr’s land, how can it
gignify whother I drain my fiold into the lake by one or two or
three openings provided the swne overflow as before goes through the
same outled nlo wy meigphbows’s lund.””  This being the law in
rospect of property liable to an overflow, it is manifest that the:
throwing of water through the bye-wash on the plaint lands,
which were never subject to any such hurden hefore, is « Sfortiori,
wrongful.

The nest point is whether the plaintiffs’ right to wvelief is
barred. No question of limitation arises, since the overflow gom-
plained of is periodical and makes the wroug a continuing one.
And certainly there has been nothing in the conduct of the gwncrs
of the lands disentitling them to reliel. It is clear that from tho
very fivst complaints were made by some at least of the ryots with
reference to waber cseaping through the byc-wash being allowed to
come upon their lands. And when in consequence of nothing
being done with reference to such complaints, a few of ther t1ied
to protect themseves hy temporary hunds put up accoss the hye-
wash, the only response they got was eriminal prosceution zxg‘ai‘nst
them followed by imprisonment. Tt is not surprising thab persons
in the position of these ryots are by no means anxious to embark
on litigation against the Government until they find such a course
unavoidable. And it may be that the ryots would have boutimwd
to submit, though quite unwillingly, to the infringement of their
right which began when the water was allowed to overflow thoir
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lands, but for the flood of 1895 and the consequent aggravation
of the injury.

Stress was laid on behalt of Government on the fact that the
ryots have not restored the lands to the econdition in which they
wero before the flood, and that, had they done so, the overflow on
their lands would he much smaller. Bat whether the overflow on
their lands is only to a small depth as before the flood or to a
greater depth as has heen the case subsequently isnot material,
sinco what is complained of is, as already pointed out, actionable
irrespective of the extent of damage inflicted. And surely the
abstention on the part of the ryots from spending money upon the
improvement of the lands pending their efforts to obtain redress
against the invasion complained of, prudent as such a course
obviously is, can neither better the position of the wrong-doer nor
render that of the party wronged worse.

Lastly, as to the remedy, the blocking up of the bye-wash is
not necessary. Of course in the circumstances of the present case,
the construction of the Lyc-wash is not what the plaintiffs ave
entitled to complain of. The wrong is in the water passing
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through the bye-wash being allowed to overflow their lands. And
ag that could be prevented otherwise than hy the blocking up of -

the bye-wash, as by the cutting of proper trenches or the construc-
tion of other works, a general injunction that the defendants shall
not throw the waters of the channel on the plaint mentioned lands
would meet all the requirements of theease. I accordingly concur
in the order proposed in the judgment of the learned Chief
Justice,




