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APPELLATE CIVIIL.

Before Mr. Justice Subrakmania Ayyar ~»d
Mr. Justice Sankaran Nair.
PASUPATHY AYYAR (Fountu DEFENDANT), APTELLANT,
t.

KOTIIANDA RAMA AYYAR (Pramv1irr), Resronpunt.*

Civil D'rocedure Code—.dct XIV of 1882, ss. 232, 244—Transferee decree-holder
—Mesne profits and costs not included in transfer——Suit to enforee right under
transfer—Maintainability—Plaint treated as application in execution.

A decree had been passed against the present defendant in a previous suit {or
the surrender of possession of certain lands and also for nmesne profits and costs,
The interest of the deerec-holders in these lands was then sold in execution of a
decree which had heen passed against them, and was purchased by the present
plaintiff, The present plaintill applied for execution of the original decree and
to be placed in possession of the property he had purchased. The petition was
rejected, and he now sued to obtain possession of tlic propertics he had purchased.
On the question being raised whether the suit was barred by seetion 244 of the
Code cf Civil Procedure: '

Held, that plaintiff was entitled to relief. Ile was not a trangferec of all
that had been decrecd in the original suil, inasmuch as the right Lo megne profits
and costs had not passed to him. Tf, for that reason, he was not entitled to be
recognized as the transleree of the deeree, and to exccute it as such, he was
entitled to enforce his right by suit, Assoming, however, thab no separate snit
lay, and thai he should have proceeded by way of cxecution, the case was one in
which the plaint should be trcated as an application for exccntion,

Suteput Roy v. Syed Ali Hopssein, (24 W.B., 11), veferred to.

Sormr for possession of lands with mesne profits and costs. A
decres was passed in Original Suit No. 238 of 1895 against the
present fourth defendant for the surrender of possession of certain
lands and also for mesne profits and costs. The interest of the
decree-holders in these lands was sold in execution of a decree in
Small Cause No. 145 of 1896 against them and purchasod by the
present plaintiff. Plaintiff then applied for the execution of the
decree in Original Suit No. 288 of 1895 and to he placed in
possession of the property he had purchased. That application
was rejected. He now brought this suit. Further facts are sct

* Second Appeal No, 264 of 1908, presented against the deorco of
F. D. P. Oldfield, Bsq., District Judge of Tanjore, in Appeal Suit, No. 101 of 1902,
presented against the deoree of M,R.Ry. K, Krighnamachari, Distriot Munsif of
Valingiman, in Original Suit No. 474 of 1000,
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out in the judgment of the High Court. The District Munsif Pisuriruv
deerced in plaintiff’s favour. The Acting District Judge upheld AY,: A%

that decree. Ko}gmmm
ADA
Fourth defendant preferred this second appeal. AYTaR,

B. Subrahmania Ayyme for appellant.

V. Visvanadha Sastri for respondent.

JuperenT.—The facts of the present case are these. A decree
was passed in Original Suit No. 298 of 1895 against the appellant
for the swrrender of possession of certain lands and also for mesne
profits and costs. The interest of the decree-holders in these lands
was sold in exeeution of a decree in Small Cause No. 145 of 1896
against them and purchased by the respondent before us.

The respondent then applied for the execution of the deeree in
Original Suit No. 238 of 1895 and to be placed in possession of
the property he had purchased as he had “ come into the shoes of
the plaintiff and thus become entifled to he recognisod as trans-
ferree nnder section 232, Civil Procedure Code.”” His claim to
execube the deeree was not recognised and the application was
rejected by the District Munsif. ‘

He now brings the suit in the same District Munsif’s Court,
to obtain possession of the properties he had purchased and the
question that has been rvaised by this appeal is whether his suit is
- barred by section 244, Civil Procedure Code, and therefore ought
to be dismissed.

It is now found that the lands, the right to which passed to the
respondent by the sale, are the identical lands which the appellant
~was directed to surrender in Original Suit No, 238 of 1895 and if
he wore entitled to execute the decree as a transferee under section
282, Civil Procedure Code, it would he a question whether a
separate suit to recover them would lie; though he may be entitled
to bring a declaratory suit to establish his right as transferce when
there is a dispute as to the same, Here, however, he was not a
transferec of all that was deereed, the right to mesne profits and

costs not having passed to him. It is pointed ount in Sutaput Roy
v. 8yed Ali Hossein(1), cited for the respondent, with reference to
section 208 of Act VIIT of 1859, that a person who acquires only
a partial interest in the rights created by the decree is not entitled
to be recognised as the transferee of the decree under section 282,

(1) 24 W.R, 11,



PAscrATHY
Avyar
.
Korinaxna
Ranms
AYYAR,

66 THE INDIAN LAW REPORTS. ([VOL. XXVIIL

Civil Procedure Code. If this view is correct the respondent, as a
person not entitled to execute the deerce, must be held entitled to
enforce his right in the subject matter of the decrce in so far as he
is interested, by a separate suit.

Agsuming, however, that no sepavate suit will lie, but that
the rcspondent should have proceeded in execution only, the
present case sccms to us eminently one in which his plaint should
be treated as an application for execation, following the view
adopted in Biru Malata v. Shyama Churu Khawas{1) and Jhanman
Lal v. Hewel Ram(2).

For, soon after the sale to him, the respondent applied, as
already stated, in due form for delivery of possession of the lands,
and that was refused by, the District Munsif by an order which
wag, having directed him to seek possession in the small cause
suit in which the sale took place, obviously wrong. Within a few
days after that order this suit was instituted in the same Court
which had jurisdiction to executo the decree. The appellant in
contosting the suit vaised various questions which had to be gone
into, whether the relief was to be granted in a suit or in execution
and these contentions have been all found against him,. so that
there are no merits whatsocver in favour of the appellant nor
any laches on the part of the respondent. The obstacles in the
way of the iespondent obtaining possession of the lands have
arisen either from the error of tho Court which was bound to
execute the decree or untenable objections raised by the appellant,
And as the plaint was presented within the period of limitation
preseribed for applications to execute the decyce and the contest
continaously carried on, it would be absolutely unjust to deprive
the respondent of the fraits of the purchase on the mere technical
ground raised by the appellant.

We therefore dismiss the second appeal with costs.

(1) LL.R., 22 Calc, 483, {2) LLR., 22 AlL, 121,




