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APPELLATE CIVIL.
Before My, Justice Davies and Mr. Justice Benson.

GOVINDA PILLAI (PraiNTier), APPELLANT,
».

THAYAMMAL Anp oruers (Drrevpants Nos. 1 o 7),
REsroNDENTS *

Limitation Act—XV of 1877, s, 7—~8uit by minor for declaration of invalidity of
widow's alienation— Omission by father of minor to swue—TFather's vight to sue
barred—Hindw Law—S8uit for declaration of invelidity of widew's alienation—
Plaintiff not nearest reversioner—Muintainability—Specifie Relief Aet—I of
18717, 8. 42—Discretion of Coust o male declarntory decree.

Plaintiff, 2 minor, sned for a declaration that an alienation by a Hindn widow
wag invalid as against him after the death of the widow. Plaintiff was not the
nearest reversioner, therc heing certainly one and apparently two sets of rever-
gioners who would be entitled to take in succession before him. Plaintiif's fathoer
had not brought any suit, though he could have done so, and the father’s right to
bring such a suit had become barred. The neavest roversioner had concarred in
the improper alienation and all the reversioners nearer than plaintiffl had omitted
to sue and were barred from doivg so by limitation. They were all parties to
the suil:

Held, that the suit was not barred by limitation, Where there are several
reversioners entitled snecessively to suceeed to nn estate held for life by a
Hindu widow, no one of such reversioners can be held to claim through or derive
bis title from another reversioner, even if that other happens to be his father,
hut each derives hig title from the lust full owner. Plaintiff wag therefore
entitled to the benefit of section 7 of the Limilation Act. 'Fhere is o privity of
estate between one revergioner and another as such, and, congequently, an act av
omisrion by one reversivnor cannot bind auother roversioner who does not claim
through him.

Bhagwante v, Sukhi, (LT.R., 22 All, 33), approved.

Chhaganram Astikram v, Bai Motigavri, (1LR., 14 Bom., 512), discussed,

Held also, that plaintiff was entitled to maintain the suit. A wnove distant
reversioner may maintain snch a suib whon the reversioncrs nearer in succession
are in callusion with the widow or have precluded themselves f :z:om suing.

The right given by scetion 42 of the Specific Relief Actto bring a declaratory
suit is not limited by illustration () of thab section or by article 125 of the
Limitation Ach to suits by a person presumptively entitled to possession. The
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general words of a section shonld not be limited to the illustrations given in the v

Act or by refevence to the suits specially ennmersated in the Limitation Act.

# Sccond Appepl No. 411 of 1902, presented egainst the decree of R. D. Broac-
foot Eaq., District Judge of South Areot, in Appest Snit No. 176 of 1901, pre-
“sented againat the decree of M.R,Ry. . Krishnaswami Row, District Muxnsif of
Chidambaram, i Orlgmﬂ.l Suit No. 8§63 of 1900,
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Though it was doubtfnl whether the lower Court shonld, in tlie exercise of its
diseretion, have allowed the suit to proceed, having regard to the remotencss of
plaintiff’s interest, the High Court made the decluration prayed for, as the find.
ing of fact wag that lhe alienation had been made without necessity and was
improper, and it might be that when the widow should die the plaintiff would be
the presumptive reversioner, and the declaration now mado would save him from
having to prove the impropriety of the alicnation again.

Per Davirs, J—The declaration made in the present suit would serve the
purpase of perpetuating testimony for whomsoever might happen to Tin the next
reversioner on the death of the widow,

Suir by a reversioner for a declaration that an alienation by a
Hindn widow was invalid as against him after the death of the
widow. The widow’s hushand had died in 1870 ; the alicnation
was first made by a mortgage in 1871; that mortgage was sup-
ported by necessity only to the extent of Rs. 75 it was followed
by another mortgage in 1875, in discharge of the carlier one, and
by a Court sale in 1884 in execution of a decree ohtained on the
latter mortgage. Tlaintiff was born in 1883, and was still a minor
when the present suit was instituted in 1900. TPlaintiff was not
the nearest reversioner, there being certainly one set of rever-
sioners, and apparently two, who were entitled to take successively
before him. None of these had questioned the alienation in ques-

" tion and their right to do so by a declaratory suit had hecome

barred by limitation. The High Court found that the nearest
reversioner had eoncurred in the improper alienation and all those
ncarer than the plaintiff had omitted to sue and were now barred
from doing so by limitation. The points raised and deeided were
whether the present suit was barred by limitation and whether the
plaintiff could maintain the suit inasmuch as he was not the pre-
sumptive or immediate reversioner, The Distriet Munsif made

a declaration that the mortgages of 1871 and 1875 and the subse-

queut proceedings which arose out of the latter were not valid and
binding against the reversionary iuterests of the minor plaintiff.
On the question of limitation he said: © As regards limitation
covered by the second issue, the decisions are conflicting. The -
Bombay High Court have held that the aliences should not be
harassed by multiplicity of suits and that when the right of the
nearor reversioner is harred a remote reversioner is equally barred.
(Vide Chhaganvam Astikram v. Bai Motigawri(1)); hut the decisioi~

(1) LL.R., 14 Bom., 512,
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of the Full Bench of the Allahabad High Court that the remoter
reversioner would not bhe harred under such eircumstances is
consistent with the accepted docirine that one reversioner dovs not
derive his title from anothenand neaver revorsioner but from the last
full owner of the estate and is also in conformity with the dictum
of the Privy Council that a decision letween the widow and one
reversioner cannot operate as res judicata hetween her and another
reversioner (Isri Dutkoer v, Hansbutte Koerain(1) and Bhugwanta v.
Sukri(R)). I follow therefore the Allahabad ruling and find that
the suit is not barred.”

The District Judge reversed the deeree. On the guestion of
limitation ho said: “Second and third defendants are second
grade reversioners. Fourth defendant and plaintiff are third
grade. Second, third and fourth defendants ave precluded from
suing by lumitation. Plaintiff is prind fueie not so harred, as ho
is still & minor. We must now consider whether he is barred in
spite of his minority. As far as T can see, there are two opposing
views taken of the question. The one adopted by the Allahabad
Full Beneh and followed by the Munsif is that plaintiff does not
claim either through his brother or his uncle, but as a relative of
the last male holder of the estate, in his own right and not throngh
anybody else. Hence he has a right to sue which eannct he
defeated by the fact that some one else has sued or has failed to
sue. Tho other view is that the man in possession should not be
troubled by a fresh suit on the same facts every time a male baby
is born tothe reversionary family. If the paternal uncle or father
has sued and failed, or has neglected to sue and allowed a claim to
become harred by limitation, the nephew or son may not be per-
mitted to rake it up. LT wnderstand the case rightly, the latter
is the view taken in Madras rocently (dyyadorai Pillai v. Soles
Ammal(3)), 1 therefore hold that plaintiff’s suit is barred by
limitation though he is a minor.” He dismissed the suit.

Plaintiff preferred this appeal.

C. Ramachandra Rnu Sahed for appellant.
V. Rrishnaswami Ayyar for ifth and sixth respondents.

Juneuext.—The plaintiff, who isa minor, sued as reversioner,
for a declaration that an alienation of the plaint property by the

(1) LL.R., 10 Calc., 324 atp. 838,  (2) LL.R., 22 All, 38 at p. 40,
{3) I.L.R.y 24 Mad., 405.
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first defendant, who is & Hindu widow is invalid as against him after
the death of the widow. The District Munsif gave the declaration
asked for, hut the District Judge dismissed the suit on the ground
that it was barred by limitation as the plaintiff’s father did not
bring any suit (though it was open to him to do so) and any such
guit by the father would now be harred by time and a suit by the
son st ¢ fortiori be also barred.

The District Judge refers to the case of Ayyadorai Pillai v.
Solai Ammal(l) as an authority for his view. But that case
refers to an adoption, which introduces an heir into a family and
effects a change of status and is thus very different from a mere
transfer of property, and attention was speeially drawn to this dis-
tinetion by the learned Judges who decided Ayyadorai Pillai v,
Solas Ammal(1). The District Judge scers also to have had in
view the case of Chhaganram Astikram v. Bai Motigueri(2) which is
referred to by the District Munsif and which is directly in support
of the view taken by the District Judge. The correctness of that
decision, however, may well be doubted for the reasons stated by
the Full Bench of the Allahabad High Court in Blagwanta v.
Sukhi(3). It was there pointed out by a Full Bench of six Judges
that where, as in this case, the plaintiff would not he entitled to
immediate possession if the female having a life estate should die
on the date of the institution of the suit, the article of the Timita-
tion Act applicable is not No. 126, but No. 120 which allows a
suit to be brought within six years from the date when the rght to
sue acerued. It was also pointed out that, when there are several
reversioners, as in this case, entitled successively 1o succeed to an
estate held for life by a Hindu widow, no one of such reversioners
can be held to claim throngh or to derive his title from another
reversioner,—cven if that other happens to be his father—-hut
each derives his title from the last full owner, that the right of each
to sue for a declaration cannot acerue hefore he is horn, and that
a person who 18 a minor at the date of the alienalion or who is
born subsequontly durisg the life of the widow is entitled to the
benefit of section 7 of the Limitation Act. :

‘We think that that decision is correct. Therve is no privity of
estate between one reversioner and another as suehz' and, thorefore;

(1) LLR., 24 Mad., 405, (2) T.L.R., 14 Bonr,, 512,
(3) LLR., 22 A1l, 83 at p, 40,
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an act or omission by one reversioner cannot bind another rever-
sioner who does not elaim through him.

The reasons, thercfore, given hy the Distiict Judge for dis-
missing the plaintiff’s suit are, we think, untenable.

It is, however, contended for the respondents that the decree
of the District Judge ought to be sustained for other reasons, viz,
(1) because the plaintiff, as a remote reversioner, has no vight
to sue while a nearer reversioner is alive and (2) because the snit
is one in which the Court, in the excrcise of its diseretionary power,
under scetion 42 of the Specific Relief Act, ought to refuse to make
a deelaratory deeree in the plaintiff’s favour even if he has the
right to sae.

Thoe widow’s husband died in 1870, The alisnation was first
made by a mortgage in 1871, This mortgage, it is found by the
Courts helow, was supported by necessity only to the extent of
Rs. 75. It was followed by another mortgage in 1875 in discharge
of the former mortgage and this by a Court sale in 188% in
execution of a decree obtained on the mortgage. The plaintiff was
born in 1883, some twelve years after the first mortgage. He is a
remote roversioner of the third grade. There are reversioners
(sccond and third defendants) of the sccond grade and apparently
reversioners of the first grade also alive.

None of these have questioned the alienation and their right to
do so by a declaratory suit is now in cach case barred by limitation.
The plaintiff, as a remote roversioner, cannot suceeed to the property
so long as a nearer reversioner is alive, and it is contended for the
respondents that the plaintiff has no right to bring a suit for a
declaration as he is not the presumptive or immediate reversioner.

The right to bring a declaratory suit is given by section 42 of
the Specific Relief Act, 1877, and though illustration E of that
seebion and article 125 of the Limitation Act refer only to suits by
a porson presumptively entitled to possossion, it would be wrong,
ou principle, to hold that the words of a section in an' Act must e
limited to the illustrations given m the Act, or by reference to the
suits specially - envmerated in the Limitation Act. The principle
whith should guide the Court is laid down hy the Privy Couneil

in the case of Rani Anund Ioer v. The Cowrt of Wards(1) as follows:
. % Their Lordships are of opinion that although a sit of this

(1) LR, 8 LA, 14 at p; 22
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natare may be brought by a contingent reversionary heir yet
that s a general rule it must be brought by tho presumptive
reversionary heir, that is to say, by the person who would succeed
if the widow were to die at that moment. They are also of
opinion that such a suit may be brought by a more distant
reversioner if those nearer in succession are in collusion with the
widow, or have precluded themselves from interforing. They
copsider that the rule laid down in Brikasi Apajiv. Jagannath
Vithal(1) is correct. It cannot be theJaw that any one who may
have a possibility of succeeding on the death of the widow can
maintain a suit of the present suit of the present nature, for, if so,
the right to sue would belong to every one in the line of succession,
however remote. The right to sue must, in their Lordships’
opinion, be limited. If the meavest roversionary beir refusecs
without sufficient cause to institute proceedings, or if he has
precludod himself by his own act or conduet from suing or has
colluded with the widow, or conenrred in the act alleged to be
wrongful, the next presumable reversioner would be eutitled to
gue: see ICover Goolah Sing v. Rao Kurun Sing(2). Insuch a caso,
upon a plaint stating the circumstances under which the more
distant reversionary heir claims to sue, the Court must cxercise a
judicial diserction in determining whether the remote reversioner
is entitled to sue and would probably require the nearer reversioner
to he made a party to the suit.”

"That is the rule laid down by the Privy Couneil with regard to
an adoption, but the same rule was laid down by fhis Court in
suits like the present for a dcclaration in regard to an improper
alienation (Gurulingaswams v. Ramalekshmamma(3)).

In the prosent case the nearest roversioner concurred in the
improper alienation and all those nearer than the plaintiff have
omitted {o sue and are now barred from doing so by limitation.
They arc all made parties to the suit, We think that, in these
cireimstances, all the nearer veversioners must be held to ha'vé
precluded themselves from suing and that the plaintiff is therefore
entitled to maintain the suit. Whether the Court oughﬁ, in the
fivst instance, in the exercise of its discretion, to have allowed the
suib to proeced, seeing that there is only a small probability of the

(1) 10 B.H.C.R., 851. (%) L4 MIA, 193,
(8) LL.Ib, 18 Mad, 53 ab p, 67,
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plaintiff beeoming a presumptive heir, may well be doubted on
the ground that the defendants ought not to be harassed and the
time of the Courts wasted in litigation that may never have any
practical result (Zehait Doorga Persad Singh v. Tekaitni Doorga
Honwari(1)). DBut as theanatter now stands before us the snif has
been tried in three Courts and it has been found that the alienation
by the widow was without necessity and was improper except to
the comparatively small extent of Rs. 75. It may be that when

the widow dies the plaintiff will be the presumptive reversioner,.

and in that case a deeree in the present suit would save him from
having to again prove the impropricty of the alienation, whereas if
we now dismiss, his suit on the ground that the District Muusif
ought to have exercised his diseretion and refused to hear it, the
whole matter will bave to be again litigated. As matters sland,
anx giving the plaintiff a decree on the facts proved cannot in any
event do any harm but may, in the event of the plainliff being the
presumptive heir when the widow dies, save favther litigation.
For these reasons we seb aside the deerce of the Distriet Judge
and. give the plaintiff a declaration that the alicnation is not valid
as against him beyond the lifetime of the widow save to the extent
of Rs. 75 for which defendants Nos. 5 aud 6 have a charge on the
property.

The plaintiff must pay and reeeive proportionate costs
throughout. '

Daviss, J.—1 would simply add that by allowing the declaration
in this particular cose fo stand it will (1) scrve the purpose of
perpetuating testimony for whomsoever may happen to be the
next reversion on the death of the widow and (2) so prevent the
time of cur Courts from having been utterly wasted, which othor-
wise would be the case.

(1) LR, 5LA., 149 at p, 163,
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