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to have his rights decided by a Cowt of competent jurisdiction,
and that the decision of the Governor in Council, affirming the
decision of the District Court, cannot be supported. The legal
tight to bring a suit, and to have it determined by the proper
Court created for the purpose of de’ter.mining such suits, cannob
be barred upon the considerations of policy or expediency which
are urged by the judgment nnder appeal.

Their Lordships bhave already humbly reported to His
Majesty as their opinion that the appeal ought to be allowed and
consequential divcetions given, but their Tiordships veserved their
reasons, and also the question of the costs, as to which the parties
were to be at liberty to apply to their Lordships for directions.

Mr. Bonnerjee, who appears for the appellant, now asks their
Tordships to direct that the costs both here and below be costs in
the cause, and their Lordships direct accordingly.

Tn the meantime the money deposited by the appellant in the
Privy Council office as security for costs should be repaid to
him.

Appeal allowed.

Solicitors for the appellant—Messrs. Lawjord, Waterkouse
& Lauford.

APPELLATE CIVIL—FULL BENCH.

Before Sir Arnold White, Chicf Justice, My, Justice Davies
and Mr. Justice Sankaran Nair, ‘
SUPPA REDDIAR (Derexnant—CounTER-PETITIONER), APPELIANT,
v,
AVUDAY AMMAL (AsSIGNEE-TETITIONER), RESPONDENT.*
Limitatton det—XV of 1877, sched, I, art, 18— Obstrustion to exccution—Removal
by decision in  Javour of deeree-holder— Decree.holder's vight {o move the
Court—Application to be regarded a8 @ continualion of previous application,

A mortgage decrce was obtained against the counter-petitioner on 28th
Tebruary 1894. On 16th May 18935, the decrec-holder usnigned the decves 6

* Civil Miscellaneous Second Appeal No. 11 of 1904, presented againab(tﬁ@
order of W. W, Phillips, sy, District Judge of Tiunovellr, in Appeal bmg‘
No. 118 of 1003, presented sgainst the, order of MRRy. &, ﬁagham Ayyahgar
District Munsif of Srivilliputtur, on Execution Petition No. 805 of 19025 ir;
Original Suit No. 798 of 1508, ' T
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petitioner, who applied for execution on Gth December 1807, That application
wag struck off, and so was one which followed it, On 15th June 1898, petitioner
again applied for execution, but counter-petitioner contended that the assignment,
was for his benefit and that, in comsequence, petitioner was nob eutitled to
execute the decree. The Distrigh Munsif held an enquiry under section 232 of the
Civil Procedure Code and dismissed the application, being of opinion that
counter-petitioner’s contention was true. Vetiticner thereupon brought a suit
to cstablish her claim that the assignment was for her own benefit, On 20th
February 1901, the Appellate Court declared that petitioner had obtained w
valid assignment of the decree and was cntitled to excente it.  On 24th Novem-
ber 1902, petitioner filed the present execution petition. On the yuestion of
limitation being raised :

Held, that the petitioner’s right to execute the decree was not barred by
limitation on 24th November 1902." Tle application should be treated not as an
application for execution, but as an application to revive or continue an applica-
tion for cxccution that had been wrongly dismissed, as a competent Court has
declared. Article 178 was, therefore, applicable, and time bad begun to run
from the date of the appellate decree declaring petitioner’s right to exvente,
dated 20th February 1901,

Norayone Nambi oo Pappi Brahmand, (LL.R., 10 Mad., 22), overruled,

Exrcurion rorition.  The case first camo hefore Subrahmania
Ayyar and Sankaran Nair, JJ. The facts arve fully set outin
the following

OrpErR 0F BEerFERENCE TO A FouLL Bixce :—In this case the
respondent’s assignor obtained a mortgage decrec against the
appellant on the 28th February 1894,

On the 16th May 1895, the decree-holder assigned the decree
to thie respondent, who applied for execution on the Gth December
1897. After notice that application was struck off on the ground
that the encumbrance certificate was not produced. Respondent
again applied on the 26th February 1898 and sale was ordered.
As batta was not paid, this application also was struck off on the
15th April 1898.

Then on the 15th Juune 1898 the respondent again applied for
execution. The appellant having contended that the assignment
was for his henefit and that therefore the respondent was not
cutitled to execute the decree, the District Munsif held an enquiry
under section 282, Civil Procedure Code, and dismissed the appli-
cation, being of opinjon that the appellant’s contention was true.

' Thereupon the respondent brought a suit, as she was entitled

todo (Boumzcma,patm Veerappa v. Chintakunta Srinivasa Rau(l)) yto

s

(1)\1.1),3,., 26 Ma,d,',‘ 254. :
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sveea  establish her claim that the assignment was for her own benefit.
BEBPAR - Phe suit was dismissed in the first Court, but the Appellate Court
Avooal on the 20th February 1901 ¢ declared that the plaintiff (respond-
ent) has obtained a truec and valid assignment of the decree in

Original Suit No. 793 of 1893 and is entitled to cxceute ib.”

The respondent then filed this application on the 24th
November 1902, and the question is whether her right to execute
the decree is barred by limitation. The effect of the order of
the District Munsif passed under scction 232, Civil Procedure
Code, was, so long as it remained in force, to render the execution
of the dceree impossible, and it was after the appellate decrce
recognizing the appellant’s right to execute the decrce as assignee
that it became competent to her to apply. If article 179 of the
Limitation Act alone applied to the case in such circumstances,
the right to execute the decrce must be held to be barred in spito
of the apparent injustice of such a view. ‘

The High Courts of Caleutta, Dombay and Allahabad have
declined to accept such a conclusion. In substance they adopt
the view that when an obstruction to the exceution of the decree
arises necessarily involving litigation and such obstruetion is
removed by a decision in favour of the deerce-holder, whether in
execution proceedings or otherwise, the right of the decree-holder
to move the Court with reforence to the execution of the decree
should be treated as governed by article 178 of the Limitation
Act and where such application is made within the time fixed by
that article and action taken thercunder, such action should be
viewcd as a continuation of the previous application and for the -
exceution of the decrce if any, even though the same has been
dismissed in consequence of the cbstruction subsequently removed
(Baglunath Sahay Singh~. Lalji Singh(l), Kalyanbhai Dipchand v.
Ghanasham Lal Jadunathyi(2), Chintaman Damodar dyashe v,
Balhastri8), Nareyan v. Sono(4), Thalkuwr Prasad v. dbdul
Hasan(b)).

In this Court, however, a differcnt view of the law was adopted
in Norayana Nenbi v. Pappi Brakmani(6), notwithstanding the
opinion of Tuwimer, C.J., in Virasamé v. Athi(7), which was In

(1) LLR., 23 Cale, 307, (2) TLI.R,, 5 Bom., 29,

(8) LL.It,, 16 Bom., 201, (4) LL.., 20 Bonw, 345,
() LL.R., 23 All, 13, (8 ILL.R,, 10 Mad,, 22,

() LL.R., 7 Mad., 590
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accordance with his own view in Paras Ram v. Gardaer(1l), Mr.
Justice Parker, who took part in the decision in Narayana. Numbi
v. Pappi Brahmani(2), apparently modified his views om the
point. See Chathappan Nayar v. Kunhamined Kuiti(3) referred
to in Sasizarna Tevar v. Arulonandon Pillei(4). This decision
in Sasivarna Tevar v. Arulonandem Pillai(4), and the one in
Suryanarayana Pandarathar v. Gurunads Pillai(5), do not seem
entirely to accept the decision in Narayena Namli v. Pappi
Brahmani(R).

In this state of authorities we refer to a Full Bench the
question whether the respondent’s right to execute the decree was,

on the 24th November 1908, barred by the law of limitation.

The ease came on for hearing in due course before the Full
Bench constituted as above.

V. Krishnaswami Ayyar for appellant.

M. R. Ramakrishna Adyyar for respondent.

Opivron.—~We think that the application in this case should
be treated not as an application for execution, but as an applica-
tion to revive or continue an application for exceution that had
been wrongly dismissed as a competent Court has declared. The
article applicable is therefore 178 of the second schedule of the
Limitation Act and time began to run from the date of the
appellate deerce declaring the respondent’s right to execute,
which was the 20th February 1901. This application was there-
fore in time, We follow the decisions of the other High Courts
cited in the order of reference and overrule the decision in Narayana
Nambi v. Peppy Bralmeni(2). Ouwr answer to the reference is in
the negative.

(1) LLR.;1 AL, 335, (2) L.L.R., 10 Mad,, 22.
(3) C.ML.A. No. 108 of 1895 (uureported).
(1) LLR. 21 Mad, 21, (5) LI.R,, 21 Mad., 257,
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