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PRIVY COUNCIL.

MAHARAJA OF JEYPORE, Praxrisy,
.

GUNUPURAM DIEENABANDHU PATNAICK AND OTHERS,
DErENDANTS.

[On appeal from the Governor of Madras in Council

Res judicate—Suit iransferred from Agengy Cowrt fo District Cowrl withowt
ju,;-isdictimL—Subsequrnt suit im Agency Conrt on saime cause of action—Gov-
ernor of Madvas in Council, obligation of to decide appeal from Agency Court
on judicial principles and not on grounds of political expediency.,

The High Court by consent of parties transferred a 'suit bronght by the
appellant from the Agency Court at Vizagapatam to the District Conrt, and after-
wards decided that notwithstanding the consent they had no jurisdiction so to
tranafer a suit :

Held, that the decision of the District Conrt dismissing the suit, having been
adjudged by the High Court to be "without jurisdiction, conld not be treated as
being res judicate in a subsequent suit by the appellaut in the Agency Court on
vhe same cansoe of action.

Held also, (roversing the decision of the Governor of Madras in Couneil),
thai the logal vight to hring o sait, and to have it determined by the proper
Uonrt, could not bo harred by congideratious of political expedioney. ‘

Arepaz from an order (Rnd May 1902) of the Governor of
Madras in Council upholding an order (8th December 1900) of
the Corut of the Agent fo the Governor ab Vizagapatam, wherehy
the plaint in a suit bronght by the appellant in that Court was
rejected.

The plaintiff wasg the Zamindar of Jeypore which was situated
within the ¢ Ageney Tract ” of the district of Vizagapatam, and his
zomindari was o scheduled district vnder the Scheduled Districks
Act (XIV of 1874). Previously to the passing of Act XXIV of
1839 the ordinary regulations for the administration of civil and
criminal justice were in foree in the Agenéy tract. By section 2 of
that Act it was enacted that alter 1st December 1839 ¢ the opera-
tion'of the rules for the administration of civil and eriminal justice,
as well as those for the collection of revenue, shall cease to have

*, . ’F
*Pqesm‘tt. The Lord Chancellor (Hanssury), Lord MacwacHTEN, Tord
Linprry, Sir ANDREW SCoBLE, and Sir ARTHUR WILsox.
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effect, except as hereinafter mentioned ” within contracts ineluded
in the districts of Ganjam and Vizagapatam. Section 3 enacted
that the administration of civil and eriminal justice should within
those distriets he vested in the Collector of Ganjam and the Col-
lector of Vizagapatam ‘ and shall be exercised by them respectively
as Agents to the Governor of Fort St. George” : and section 4
enacted ¢ that it shall be competent to the Governor in Council of
Fort St. George to prescribe such rules as he may deem proper for
the guidance of such Agents, and of all the officers subordinate to
their control and authority, and to determine to what extent the
decision of the Agents in civil suits shall he final, and in what snits
an appeal shall lie to the Sadr Adalat, and to define the authority
to he exercised by the Agents in criminal trials, and what cases ho
shall submit to the decision of the Fouzdary Adalat.”

In pursnance of the authority so vested in him the Governor of
Madras framed rules, of which the following are material to this
report i—

Rule X, clause 2—-

¢ Suits exceeding Rs. 5,000 in value shall be instituted in the
Court of the Agent who may, however, when he thinks proper, veler
any such suit for the decision of the Divisional Assistant.”

Rule XII laid down the procedure to be adopted on the trial
of civil suits, which was substantially the same as that provided
by the Civil Procedure Code then in force. TRules XX and XXI
provided for appeals from original decrees in certain cases, and
Rule XXII was as follows :—

“ From decrees of the Agent in suits wherein the landed
possession of a zamindar, Lissoye, or other feadal hill chief may
have formed the subject of litigation, an appeal will lie to the
Governor in Council alone, who may refer any such appeal for the
decision of the Sadr Court, provided that the decree of the labter
Cowrt shall not be earried into execution without the permission of
the Governor in Couneil.” : :

The plaintiff succeeded to the zamindari in 1839, but natil he
attained majority in 1895 he was placed under the guardiamship
of the Agent to the Governor. On 2nd July 1892 a suit, 1 of 1892,
was instituted on his behalf in the Cowrt of the Agent to the

Governor in Vlzagapamm for the resumption of three v1]1agus'

forming partef the zamindari which had heen given to the defend-

ants’ ancestors by the plaintiff’s ancestors on service tenure, it
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being alleged that the defendants had discontinued andjrefused to
perform the services. It was stated in the plaint that the cause of
action arose on 30th June 1891, The defendants in that suit were -
the present first and third defendants and the hushand of the
second defendant, and they applied to the High Court at Madras to
transfer the case from the Court of the Agent to the Governor at
Vizagapatam to some other comrt: and on 23rd March 1893, with
the consent of both parties, the High Cowrt under section 15 of 24
and 25 Vict., chapter 104, transferred the case to the District
Court of Vizagapatam, where it was numbered 4 of 1893, That
snit was heard by the District Judge who, on Ist December 1893,
holding that the plaintiff had failed to prove his case, dismissed
the suit with costs. No appeal was preferred against that decree.

On 20th March 1900 the High Court of Madras, in the case of
Meoharajah of Jeypore v. Papayyamma(1) held that that Court had
no jurisdiction to transfer a snit pending in the Court of the Agent
to the Governor, Vizagapatam, to the Distriet Court of Vizaga-
patam ; that consent of parties made no difference; and that
rule XXTT of the rules made nuder Act XXIV of 1839 was a
valid rule.

In August 1900 the plaintiff applied to the Court of the
District Judge at Vizagapatam for a review of the judgment of
that Court of 1st December 1893 in suit 4 of 1893. Tn his petition
he stated that as the High Court had had no jurisdiction to
transfer the snit to the Distriet Court as it had done, the proceed-
ings subsequent to the transfer were wholly without jurisdietion.
and the decree passed againgt him was of no effect. He further
stated that his guardian in that suit had failed to produce material
documents, amongst others, original documents in which the then
defendants admitted that the three villages then in suit were held
by them on service tenure. He prayed that the judgment of 1st
December 1893 might be cancelled, and the suit re-transferred to
the Conrt of the Agent to the Governor, so that that Court might
proceed with the trial of the suit, or if that could not he doie,
then that the judgment of 1st December 1893 might be roviewed,
the evidence above referred to might he admiited, and the suit
re-tried on the merits, He also claimed the bencfit of section
5 of the Timitation Act. 'The apphcatmn was heard by the

(1) T.T.R., 23 Mad, 329,
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District Judge who, on 28th August 1900, dismissed it with the
following order :—

“ The suit to which this petition rtlates was transferred to 4his
Cowrt by the High Cowrt and disposéd of so far back as 1893,
It is contonded that the *High Cowrt’s order was illegal and that
this Court therefore had no jurisdiction. This lis a matter into
which this Court has no power to go. Apart from this the
present petition is very much out of time. It cannot, therefore,
be entertained.”

Thereupon the plaintiff prescnted the plaint in the present suit
in the Court of the Agent to the Governor at Vizagapitam, In
the plaint, after setting out the above facts, he asserted that as the
High Court had not had jurisdiction to transfer suit 1 of 1892 to
the Distriet Court, that Court had no jurisdiction to try it, and
its decrec could not therefore be res judicate in the present suit;
and thet his sait was not harred by limitation, the cause of action
having arisen on 50th Juue 1891, He claimed to be entitled to
have his right to resume the three villages tried on its merits, and
prayed that it might be declared that the defendants held them
on resumable service tenure, and for a decrce for possession mesne
profits and costs. |

On 27th November 1800 the plaintiff’s pleader received a notice
calling on him to appear before the Court of the Agent to show
cause why the plaint should not be rejected under scetion 54,
clause (¢) of the Code of Civil Procedure, it appearing therefrom
that the suit “was barred by a positive rule of law.” On 8th
December the Agent to the (tovernor, after hearing the pleader in
support of the plaint, made the following order :—

 “This same suit was brought in the Court in 1892, and this
ITigh Court transforred it to the Distriet Judge’s Conrt, which Court
duly decided it. It is now claimed that the High Couxt had no
powor to transfer the suit, and no doubt it had not—edds its ruling
in Maharajal of Jeypore v. Papayyamma(l), But that does not
authorise mo to ignore the High Cowt's order of transfer and the
Distriot Judge’s decision. The plaintift should take meastres to
‘geb the High Court to reseind its own order.

8o far as I am concerned this suit has already been decided

t)y a Cowt, ),vhmh, if not competent, the High Court held to be

(1) LL.R., 28 Mad, 320,
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Manmavars  competent and it is therefore res judicata. Further it would be
0¥ JIYPOSE 5 ovoss injustice if, on a mere technical quibble of this sort, the
Guxerrran plaintiff were able to have the considerable number of suits which -

rDTn\;rAL he has hrought iu this Court at various fimes, and which the High

PATNAICR, (4ot hag transferred to the District Co weh, re-tried to the loss and
annoyance of the defendants. Plaintiff has bad a fair trial of his
case and I vefuse to give him another, The plaint is rejected.”

From this ovder the plamtiff appealed to the Governor of
Madras in Council on the grounds that the Agent to the Governor
had no jurisdiction to reject the plaint, as the judgment of the
District Court of Vizagapatam in suit 4 of 1893 could not operate
as a bar to the present suit; that the decree in suit 4 of 1898 had
not yet been pleaded by the defendants as res judicate, and if they
should advance such plea it could not avail them and would have
to be overruled, heeanse snif 4 of 1893 was not tried and decided
by a competent Court having jurisdiction to decide it; and thab
the decree in suit 4 of 1893 could not operate as res judicata in the
present suit, inasmuch as the plaintiff alleges and seeks to establish
in the present suit that it was owing to the gross negligence of
his next friend aud guardian in the former suit that the decision
therein was adverse to the plaintiff,

Withont giving the plaintift an opportunity of being heaxd
this appeal was rejected.

The plaintifl thon applied to His Majesty in Counecil for speeial
leave to appeal against the order of the Governor of Madras in
Council, and during the hearing of that application it was sug--
gested to the plaintiff’s counsel by the Judicial Commitéee of the
Privy Council that he should communicate with the Secretary of
State for India on the subjeet and request him to represent to the
Governor of Madras that he had not complied with rule XXIT of
the rules made under Act XXTV of 1839 which required him to
disposz of the appeal by judicial process. On this being done the
Governor in Council heard the plaintiff’s pleader in support of the
appeal, and on 2nd May 1902 made an order rejecting it. The
material part of the order was as follows :—

“The allegation of gross negligence on the part of the
guardian can, in the circumstances of the case, carry little weight .
seeing that for five yeaxs after the Maharajah came<nto charge of
his estate no attempt was made on the ground of this negligence
to obtain o rehearing of the case. With this exception the
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argnments now put forward on behalf of the appellant are purely
legal in character; in putting them forward the Maharajah velies
on the view that the diseretion which the Governor in Council
exercises under section 4 of Act XXIV of 1839 is a judiecial
diseretion, that is to say, that the present appeﬂ should be treated
in the same manner and deeided upon the same principles as if
it were heard in an crdinary Conrt of Justice.

““The Governor in Council is, however, wnable to accept this
view as to the manner of disposal of appeals from the Agency
Courts. It is competent for the Governor in Couueil, under
section 4 of Aet X NIV of 1839, to proseribe rules for the guid-
ance of his Agents and of their subordinates, and these rules
have been preseribed. When, under rule XXT, an appeal to the
Sadr or High Court is open that Court deals with it in the same
manner as with appeals from other Courts subordinate to it, and
it would, no doubt, similarly deal with appeals {ransferred to it
by the Governor in Council under rule XXII. But so far as the
Governor in Couneil rotains appellate jurisdiction there is nothing
to show that he is in any way fettered in the discharge thereof :
the whole scope and purpose of the legislation governing the
scheduled districts is to declare them as not inclnded in or as
removed from the operation of the general Aects and Regulations
and the jurisdiction of the ordinary Courts of Judicature, and to
place control in all matters in the hands of the executive anthor-
ities, subject to the provisions of 83 & 84 Viet, cap. 8. The
obvious conclusion, therefors, is that in respeet of the class of
cases of which the present is one, the Governor in Council shall
apply to each the principles of equitable jurispradence, and these
only 80 far as political expediency permits. In these wild tracts
the absolute rights of the individual—as evolved by eivilized
communities—are of small consequence compared with the
maintenance of the peace and oxder that make for social progress.-
 “The question then is, is it equitable or expedient that the

“decision of the District Judge in 1893, passed after a thorough
trial of the case, should by reason of a legal defect imported into
the whole proceedings by the High Court’s oxder of 1900 now
be permitted to come again before the Courts. The Governor in
Council is clearly of opinion that to the unsophisticated minds of
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rcopened ab the instance of the Maharajah of Jeypore would be
regarded as a gross infraction of the natural justice which they
do wnderstand and as truckling to the authority and resources
whieh the Maharajah possesses.  "The result of compliance with the
appellant’s request would be to diminish the confidence of these
hill tribes in the power and desive of Government to protect them
and to do justice, and thus to create a political danger which thero
is absolutely 110 reason to incur.

“ For these reasons the Governor in Council must decline 1o
aecede to the appellant’s prayer. The order of the Agent reject-
ing the plaint willaccordingly he upheld and the appeal dismissed.”

From this order speceial leave to appeal to His Majesty in
Counneil was granted.

On the appeal, which was heard ez parte.

Mr. W. C. Bonnerjec and Mr. I, TV. Bonnerjee, tor the
appellant, contended that the Governor of Madras in Couneil had
taken an erroncous view of Act XXIV of 1839 and the rules
made under that Act in giving consideration to grounds of politi- -
cal expedicney, and in deciding the case arbitrarily and not, as
he should have dome, on judicial and legal principles : in so dving
he had wrongly excrcised his diserction, and his decision should
therefore be sot aside on this appeal. Reference was made to riles
21 and 22 of the rules made under Act XXIV of 1839; statute
3& 4 Will. IV, cap. 41, section 5; Nafford and Wheeler’s ¢ Privy
Council Practice,” pages 32 and 769; Reg v. Berfrand(l); and
Pakale Balakristnama Patruly v. Sree Noraine Mardaras Deau(Z}k

The plaint in the suit was not liable fo be rejected as it
had been under section 54, clause (¢) of the Code of Civil
Procedure as being for a cause of action decided in a former
suif. The decision of the District Court was without jurisdietion
and of no effect as the High Court had no jurisdiction to transfer
the suit from the Court of the Agent to the Governor at Vizaga-
patam to the Court of the District Judge. This had heen decided
in the casc of Maharajuh of Jeypore v. Papayyamma(3). - The
decision of the District Judge did not tlercfore create any res
Judicata in the present suit which should be remitted for trial on
the merits,

D ———

o

(1) L.R., 1.1, 520 ab p. £20, (2) 10 ML, 60 ub p. G
(3) LL.R.; 28 Mad, 320.
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On 12th December 12904 the reasons for their Liordships
report ware delivered by '

Tur Lokp Cravcernor.—This is an appeal by the Maharajah
of Jeypore against the decision of the Governor of Madras in
Council rejecling the elaim of the Maharajah to have his suit
determined under circumstances that may be shortly stated,

In the year 1892 asuit was instituted in the Covrt of the
Agent to the Governor at Vizagapatam on behalf of the Maharajah,
then a minor, for the purpose of establishing his vight to resume
possession of certain villages, On the 28rd March 1893 the
defendants applied to the High Cowrt of Madras for an order
that the said suit should be removed from the Cowrt of the Agent
and transferred to some other Court, and no opposition being
made to such application by the parbies who represcnted the
plaintiff, an order was made transforring the snit lo the Distriet
Cowrt of Visagapatam. The suit then became Original Suit
No. 4 of 1893 on the file of that Court, and on the Ist December
1893 the said Court gave judgment dismissing the suit, on the
ground that no sufficient cvidence had been given to establish the
plaintiff’s case, and that judgment was not appealed from. On
the 20th Marck 1900 the High Court of Madras decided that it
bad no jurisdiclion to order the transfer of & suit frowa the Court
of the Governor's Agent to the Distriet Cowmrt of Vizagapatam,
and that the consent of the parties to the transfor could not eure
that defect of jurisdiction. On the 27th October 1900 the
Maharajah presented his plaint to the Court of the Governor’s
Agent against the present respondents for the same cause of
action as was alleged in the former suit, stating the grounds on
which he contended that the District Judge had no jurisdiction
to decide the suit, and that the decision itself was a nullity,
The plaint was rejected on the 8th December 1900, apparently
on the ground that the decision upon the former suit precluded
any further proceeding upon the same cause of action. From
this an appeal was presented to the Governor in Couneil, who
rejected the appeal on the ground that it would be inexpedient,
and would set a bad example and encourage a multitude of suits

for the same cause of action. :

Their. Lmda]nps are of opinion that the former decision of o
Court 'Ld]udcred by the High Couwt to be without jurisdiction
cannot be treated as res yudicata against the claim of the Maharajah
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to have his rights decided by a Cowt of competent jurisdiction,
and that the decision of the Governor in Council, affirming the
decision of the District Court, cannot be supported. The legal
tight to bring a suit, and to have it determined by the proper
Court created for the purpose of de’ter.mining such suits, cannob
be barred upon the considerations of policy or expediency which
are urged by the judgment nnder appeal.

Their Lordships bhave already humbly reported to His
Majesty as their opinion that the appeal ought to be allowed and
consequential divcetions given, but their Tiordships veserved their
reasons, and also the question of the costs, as to which the parties
were to be at liberty to apply to their Lordships for directions.

Mr. Bonnerjee, who appears for the appellant, now asks their
Tordships to direct that the costs both here and below be costs in
the cause, and their Lordships direct accordingly.

Tn the meantime the money deposited by the appellant in the
Privy Council office as security for costs should be repaid to
him.

Appeal allowed.

Solicitors for the appellant—Messrs. Lawjord, Waterkouse
& Lauford.

APPELLATE CIVIL—FULL BENCH.

Before Sir Arnold White, Chicf Justice, My, Justice Davies
and Mr. Justice Sankaran Nair, ‘
SUPPA REDDIAR (Derexnant—CounTER-PETITIONER), APPELIANT,
v,
AVUDAY AMMAL (AsSIGNEE-TETITIONER), RESPONDENT.*
Limitatton det—XV of 1877, sched, I, art, 18— Obstrustion to exccution—Removal
by decision in  Javour of deeree-holder— Decree.holder's vight {o move the
Court—Application to be regarded a8 @ continualion of previous application,

A mortgage decrce was obtained against the counter-petitioner on 28th
Tebruary 1894. On 16th May 18935, the decrec-holder usnigned the decves 6

* Civil Miscellaneous Second Appeal No. 11 of 1904, presented againab(tﬁ@
order of W. W, Phillips, sy, District Judge of Tiunovellr, in Appeal bmg‘
No. 118 of 1003, presented sgainst the, order of MRRy. &, ﬁagham Ayyahgar
District Munsif of Srivilliputtur, on Execution Petition No. 805 of 19025 ir;
Original Suit No. 798 of 1508, ' T



