1904,
Warch 4.

40 THE INDIAN LAW REPORTS. [VOL, XXVIIT.

APPELLATE CIVIL.

Before Mr. Juskice Davies and Mr, Justice Benson.

SREBENIVASA CHARIAR axp axotuer (SecoND avD TmRn
PegITIONERS AND REPRESENTATIVES OF PLAINTITF, DECEASED),
APPRITANTS,

.

PONNUSAWMY NADAR awp ormers (JUDGMENT-DEBTORS AND
Dereypants, Firsr REPRESENTATIVE 0F PLAINTIFF, DECEASED),
REsPoNDENTS. ¥

Lumitation Act—XV of 1877, sched. II, art, 179-—Application to take a step in aid
of execution—Irecution petition—Aadjonrnment of sele on application of judy-
ment-debtor concented to by decree<holder—Subsequent application within three
years of date of adjournment but more than three years from previous applice-
tion—Limitation.

A decrae-holder applicd for execution of lis decrce. The last preceding
application had heen made more than three years Lefore the present one, In
that applieation the deeree-holder asked that the proporties of the judgment-
debtoy wight be zeld. The judgment-debtor then applied for a postponoment 6f
the sale, to which the decrec-biolder consented,  'The present application was made
within throe years [rom the date of the judgment-dehtor's application for a
postponement of the sale.  The sale had, in facl, not heen eavried out:

ITeld, that the application was harred hy limilation. The mere eonsent by a
decree=holder to the application made by the judgment-debtor was not ‘an
applicalion’ by the decrce-holder, within the moaning of article 178 of schedalo
11 to the Limitation Act.

Iicld also, that the acknowledgment of indebtedness in the avplication of
the judgment-debtor fov a postponement of the sale did not give a fresh starting
point for Hmitetion under section 19 of the Act; nor coald a part-paymenlf'&“
tho principal be velied upon nuder section 20, as the same principle applied (o
gections 190 and 20,

Huppusami Ohetty v. Rengasemi Pillai, (I.1LR,, 37 Mad., 608), followed.

Execorion puritTioN. The date of the deeree was October 10th,
1898, The present application for execution was presented on
Aypril 11th, 1902. Petitions in oxecution were presented in October
1898 and January 1899. The last preceding application had
been prosented on February 2nd, 1899, which asked that the
property of tho judgment-dehtor might be sold. The Subordinato
Judge held that the present application was not barred by limitation

# Civil Miscellancous Second Appeal No. 62 of 1503, prosentod ag’nins,f the,
order of . D, P. Qldfield, Beq, Acting District Judge of™ Tanjore, in Civil
Miscellancous Appeal No. 1615 of 1802, presented against the order of M.R.Ry.
P. 8. Gummurthi, Subordinate Judge of Kumbakonam, in Ixecution Petition
No. 126 of 1902 (Original Sunit No. 51 of 1898).
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beeause the judgment-dcbtors had on 14th April 1899 applied Ly
misccllancous petition for an adjonrnment of the sale to June 22nd,
1899, and for the sale to he held on that date without fresh
proclamation, such application having heen econsented to by the
decrce-holders. The sale had not been carried out on the post~
poned date and the petition of February 2nd, 1899, was dismissed,
The acting District Judge, on appeal, held that the present applica-
tion was barred by limitation. He stated the question thus:

“ Is a consent by a decrea-holder's pleader to the adjonrnment of a.

sale a step in aid of execution, such as will keep a decree alive ? ¥
He dealt with numerous cases, and continued:—The decrec-
holder points out, first, that the debtor’s application to which he
consented was not merely one for a postpenement but also one for
sale on an adjonrned dabe without fresh proclamation. He argues
~ that having consented to this application it must be considered as
having been made by him, and he must have the henefit of it.”
He dealt with the cases cited in support of this argument, and in
the result held that the course of decisions is that some actual
application by the decree-holder is mecessary, wnd not a merc
passive consent. e rejected the petition.

V. C. Desikachariar for appellant.

My, 0. Ilyrishnan for respondent.
~ JupeMENT.—We agree with the Dislrict Judge that the mere
consent of the decree-holder to the application, dated the 14th
April 1899, made by the judgment-debtor is not in any sence
“ an application’ by the decree-holder, That being so, the consent
eannot be pleaded under article 179, schedule II of the Timitation
Act as saving the bar by limitation.
 Further, the acknowledgment of indebtedness in the application
of the judgment-debtor, dated the 14th April 1899, cannot be
pleaded to give a fresh starting point for limitation under section
19 of the Limitation Act (Roma Rau v. Venkalesa Bhandari(l))
nor can the part-payment of the principal (proved by exhihit A)
he pleaded under scetion 20 of the Act as giving a new period
of limitation, as the same principle applies to both this section and
section 19, as was rocently decided by this Court in the case of
Kuppusams Chetty v. Rengasami Pillai(2). 'We therefore dismiss
this second appeal with cosis.

(1) LLR. B Mad,, 171 ‘ (2) LLI., 27 Mad., G08,
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