
APPELLATE CIVIL.

Before Mr. JvMicc Davies and Air. Justice Bemon,

M w c t 4  S R E E N I V A S A  C I I A E I A B ,  a n d  a k o I'h e b  ( S e c o s d  a ?od T h i r d  
__________ ___  P e t it io n -e r s  a n d  E'EPBESEiirTATiYBs o r  P l a i n t i p f , XiBCEASED);

A ppellaijts,
V.

P O N l f U S A A V M Y  N A D A R  a t̂d o t h e r s  ( J u d g .m e k -t - d s b t o e s  a o t )

D e f e n d a n t s , E i r s x  R e p r e s e n t a t i v e  o e  P e a i k t i p p , d e c e a s e d ) , 

S,ESrONDBNTS.*

Limitation Act— X V  of 1877, sclied. II, art. 179— AppUcaiion to talce a stej) in aid 
of execution— E^i'ecution 'petition— Adjournment nj scde on appliccLiion of JitAg- 
•mant-dshtor consented iy  decree-holder— Huĥ rqiieri-t a'ppUcatian within three 
years of date of adjournment but more than three ypors from previous applica- 
t i on— Limi t aii on.

A  decrae-Iiolder applied for esecntion ol liis docrcc. The last precoQiiig; 
appllcatiou had boeu made more than thveo j'oars Loiore tho preseat one. In  
that application the docree-holder asked tĥ fc the -propoi’ties of the jiulgmonfc- 
deliLoi’ might lie sold. The judgment-debtor then ax^piied foi' a posfcponomoiit, of 
the sale, t.o which the deoroc-hoT.dev_ooaseiite,d. The prosoufc appHoatioii was miide 
Tv'ithin throe years from tho date of the judgmeut-dohtor’s application for a 
postpotiemont of the sale. The salo had, iu ffici, not Iigpiv carried ont;

Eeld, that the application was barred by limitation. Tlio mere consent by a 
decrce-hokler to the application made by the jadg-uieufc-dGljtor was not ‘ .an 
applica.iiou ’ by the decrce-holder, within tho moaning of ai'fciclo 179 of Bchedtilo 
II to the Limitation Aofc.

Held aĥ o, that ilio ackuowledg-ment of indebtedne.sF! in tho application oC 
tlio judgmeut-debcor To-;* a postponement of tho sale did uot yivo a fresh startiuf;- 
pouit for limitaiiioix under section 19 of the Act j nor coaid a part»j)a3-Tjicnrof'^ 
tbo pi’iucipa! he reliod upon Tiadcr section 20, as the psamo prinoiplo applied to 
sections 19 and 20.

K'livpu.mmi GJiett.y v. Eengaaami Fillai, (I.L .I'., 27 Mud-sGOS), foliowed.

E x e c u t i o n  p e t i t i o n .  Tho date of the cleeree w as October lOtli^ 
iy9S. The present applica-tion for execution was presented on 
April 1 Itli, 1902. Petitions in oxeeAition vrevo. presented in October 
1898 and January 1899. The last prococling' application had 
been presented on February 2nd, 1899, which asked that tho 
property of tho j udgment-dehtor mig'ht he sold. The Subordinate 
iTndg:e held that tho present application was not barred by limitation

*  Civil Mi.scelhuioous Second Appeal No. G3 of 1903, prosentod ag-ainat frhc  ̂
order of F. D. P. Oldfield, Esq., Acting District Judge of'^Tanjoro, in Oivil 
MisccHaneons Appeal No. lulu of 1902, presenfcod againsfc the order of M.Tl.Ry. 
P. S. Gnrnmnrtlu, Subordinate Judgs of Knmhakonani, in. Execnfcion Petition 
No. 126 of 1902 (Original Suit No, f3l of 1808).
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Ijocause the jiidgmeni-dcbtors had on 14ih April 1890 applied by Brf.ekivasa, 
miBCcllanGous petition for an adjournment of the sale to Jane 22nd,
1899, and for tlio sale to be held on that date \i'ithoiit fresh Fuxnusawmt 
proclamation, such application having been eonsonted to by  tlio 
deca’ee-holders. The sale had not been carried out on the post­
poned date and the petition of Eebrnary 2nd, 1899, was dismissed.
The acting District Judge, on ax')pea], held that the present applica­
tion was barred by  limitation. H e stated the q^nestion thus :
“  Is a consent by a decree-holder’s pleader to the adjourament of a 
Bale a step in aid of execntionj suoh as will keep a decree alive ?
He dealt with numerous cases, and oontinued:— “  The deeree- 
holder points out, first, that the debtor’s application to which he. 
consented was not merely one for a postponement but also one for 
sale on an adjourned date without fresh proclamation. He argues 
that haying consented to this a,pplication it must be considered as 
having been made by him, and he must have the benefit of it.”
He dealt with the cases cited in support of this argument, and in 
the result held that the coarse of decisions is that some actual 
application by the decree-bolder is necessary, and not a mere 
passive consent. He rejected tbe petition.

V. G. Desihachmiar for appellant.
Mr. 0 , Krulman for respondent.
Jtjdgmekt.— W e  agree with the District Judge that the mere 

consent of the decree-bolder to the applicntion, dated the 14th 
April 1899, made by the jndgment-debtor is not in any sen^e 
‘ an application ’ by the decree-holder. That being so, the consent 
cannot be pleaded under article 179, schedule I I  of the Limitation 
A ct as saving the bar by limitation.

Further5 the acknowledgment of indebtedness in the application 
of the jndgment-debtor, dated the 14th April 1899, cannot be 
pleaded to give a fresh starting point for limitation under section 
19 of the Limitation A ct (Rama Kate v. TenJcafesa Bhanddriil)) 
nor can the parfc-payment of the principal (proved by exhibit A ) 
bo pleaded under section 20 of the Act as giving a new period 
o f limitation, as the same principle applies to both this section and 
section 19, as was recently decided by this Court in the case of 
Kuppitsami CJiBitijY, Rmgcmmi Fillai{^). "We therefore dismiss 
this second appeal with costs.
— ^ -------   ------  - —__—  -----------  

(X) 5 M ad ,, 171 . (2) L L .K ., 37 M aa., 008.
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