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living with them, married only four or five months after father’s
death, ITer possession therefore commenced, so to speak, from the
time of the decd and she has heen living in the house included in
the gift ever since.” He reversed the District Munsif’s decree and
dismissed the suit.

Plaintiff preferred this second appeal.

4. J. Admbrose for appellant.

V. Krishnaswami diyay for sscond respondent,

Juvement.—The voluntary registration of the deed of gift
hy the legal representative of the donor has the same effect as
its voluntary registration by the donor himself in his life-time,
There was, therefore, a valid gift to the second defendant.

The second appeal is dismissed with costs.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr. Justice Moore.

APPATHURA PATTAR (PraInNiIre), APPELLANT,
o
GOPALA PANIKKAR (Drrsypant), REsPoNDENT.*

Boidence Act—Act T of 1872, ss. 63, 68, 90, 114-~Copy of document— No evidence

that ariginal conld not be produced—=Secondary evidence— Presumption.

In a suit to recover possession of land, the defendant relied principally on s
document which wag filed in the Munsif’s Court in support of histitle, According
to the evidence this document had been prepaved with reference to a doenment of
an earlier date, This earlicr document was not produced, though it was admife
tedly in existence, nor was it shown that it could not have been produced. The
Mungif decreed in plaintiff's favour. On appeal, o copy of the ewrlier document
was produced and filed:

Held, that although the oxhibit was aduwissible as wecondary ovidence, it
was only secondary evidence of the confents of a document. There wasno
cvidence that the docnment, of the contents of which the exhibit was evidence,
was in facs exeonted in 1862 hetween the parties mentioned, and inasmuch as the
exhibit was a copy and not the original, the presumption which, wnder section 90

* Becond Appeal No. 725 of 1900 against the decree of K. Krishna Rao, Sub-
ordinate Judge of South Malabar, in Appeal 8nit No. 450 of 1899, reversing the
decree of M. Sabba Ayyar, District Munsil of Temslprom, in Original Snit No. 73
of 1898, ' ’ :
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of the Evidence Act, may bo made where 2 document over thirty years old is
produnced, oug it not fo he made.
Khetter Chunder Mookerjee v, Kheller Z’ml Sreeteruino, (1.1uR., 5 Cale,, 886G),

referred to,

Sgrr for possession of a paramba and for moncy. Plaintiff
¢laimed to he entitled to the paramba on a perpebual serviee grant
and to the improvements thereon. Hec alleged that defendant
had forcibly entered the paramba and cut and removed timber from
it and he sued to eject him and fo recover possession, and elaimed
the value of the trces which, as he alleged, defendant had cut.
Defendant denied plaintiff’s claim to the paramba, as well as the
alleged trespass. Hepleaded that the paramba had been assigned to
him and was in his possession and that if it had been demised to
plaintiff, the demise was frandulent. He further claimed that the
suit was barred by time, and by adverse possession, At the
hearing hefore the Munsif, a document, being a registered kanom
deed executed in the year 1060, was filed as exhibit XTIV, and
was strongly relied on by the defendant. It contained a refer-
ence to 8 water-course as forming the eastern boundary of the
paramba and it was on this that defendant principally relied in
.proof of his claim. The Munsif said that exhibit XIV was of
great importance, because all the other decuments filed by defend-
ant which had come into existence subsequently to exhibit XIV
depended upon it for the information they contained, the refer-
ence in it to the water-course as the eastern houndary appearing
in that document for the first time. Defendant, in his cross.
examination, stated that he had known the paramba from the year
1060, which was the vear in which exhibit XIV had been executed.
He was at that time employed under the Zamorin and went to
the paramba and noted its houndaries. e also stated that he kad
prepared the renewal deed, the draft of it being made with
refereirce to a prior deed of 1033 or 1038. The prior deed of
1033 was produced and filed as exhibit VIIL; and did not
mention the water-course as the ecastern boundary of the paramba.
But the deed of 1038 was not produced before the Mumsif. It
was not shown that the document could not be produced. On
the contrary, it was admitted to boe in existence and in the custody
of the Zamorin. The Munsif inferred from its non-production
that no mention was made in it of the water-course as the eastern
boundary of the param}'}a, Considering the effect of exhibit X1V,
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he thought that the circumstances under which the material
portion of it had beeu introduced, deseribing the water-course as
the eastern boundary, and defendant’s own connection with ite
introduction, vendered the docnment on that point. suspicious.
He believed plaintiff’s documents and distrusted exhibit X1V, and
attached no weight to defendant’s other documents, as they merely
reproduced the reference to the water-course from cxhibit XTV.
In the resnlt, he passed a decree directing defendant to deliver up
the paramba to plaintiff, and to pay the value of the timber which
had been eut,

Defendant appealed to the Subordinate Judge, who thus referred
o the Munsi’s comments on exhibit XIV :— Te remarks that
the earlier kanom deenment of 1038, which was stated by the
defendant {o have been referred to in drawing up exhibit XIV, had
not heen produced. The document is now found to have been filed
in an important suit in the Palghat Sub-Court, and the Zamorip,
who had filed it and who belongs to the Kilake Kovilagom which
is the grantor to the plaintiff, was said to he in no wood to get it
back and file it for the bencfit of the defendant. Now, however,
the defendant is able to obtain a copy of ib and has filed it as exhibit .
XV. REven the copy was obtained in 1880 when this presc-nflt’(~
dispute had evidently not arisen. Exhibit XV distinetly mentions
the water-course as the eastern boundary of the defendant’s holding
and so supports exhibit XIV. The two documents XIV and XV,
by the mention of the water-course marked D on the plan, make
it clear that the plaint ground belongs to the defendant.” Healso
found in defendant’s favour on the question of possession. e
reversed the decrce and dismissed the svit.

Plaintift preferred this second appeal,

Sundara Ayyar for appellant,

J. L. Rosario and Bhaskara Menon for respondent,

JupaMENT.— We think the Subordinate Judge was wrong in
admitting exhibit XV in evidence as proving that in 1862 a
deed was in fact executed by the parties referred to, and in the
terms set out, in that exhibit. In the circimstances, exhibit XV
was admissible as secondary evidence under the provisions of
sections 63 and 65 of the Evidence Act. But it is only secondary
evidence of the contents of a docnment, Thereis no evidenco that
the document, of the contents of which the exhibit is evidence, was
in fact executed in 1862 hetween the parties mentioned, and in the
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terms stated in the exhibit. No doubt the document of which
exhibit XV is a copy purports to have been executed in 1862 and
therefore purports to be more than thirty years old, but it is not
produced, and this being so, we think the presumption which, under
section 90 of the Evidence Act, may be made where a document
over thirty years old is produced from proper custody, ought not
to be made. It is not mecessary to consider whether we should
be prepared to follow the decision in Hietter Clunder Mookerjee
v. Khetter Paul Sreeterutno(1), if it had heen shown, as it was in
that case, that the original document could not be produced by
reason of its having been lost. In the present case thereis nothing
to show that the original document, which admittedly is in exist=
ence, and in the custody of the Zamorin, could not have been pro-
duced if proper steps to procure its production had been taken. It
has been argued that section 114 of the Evidence Act enables us to
make the presumption of the genuineness of the original document ;
but the law as to the presumptions which may be made in the
case of docnmentary evidence is laid down in the sections which
deal with documentary evidence, and section 114 has no application
to a case of this sort. Apart, however, from the evidence of title the
Judge states that he belicves the oral evidence as to twelve years’
possession by the defendant and disbelieves the plaintiff’s evidence
of possession. On tho question of possession therc is, therefore, a
finding of fact in defendant’s favour with which we cannot interfere
on second appeal.

The secunnd appeal is dismissed with costs.

(1) I.L.R., 5 Cale., 8§86.
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