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As regards the fifth plea, which, if established might, as alveady $1vs Paxos
ko

observed, be a valid defence to the suit, it is not alleged that any ;..
evidence was tendered or rejected. Paxoa.
The appeal therefore fails and iy dismissed with costs.
PRIVY COUNCIL.
SUBRAMANIAN CHETTIAR (Pramisr), PO
1902.
. . June 12, 13,
ARUNACHALAM CHEITIAR (DEFENDANT), _mye.

[On appeal from the High Court of Judicature at Madras. ]

Registration—Document collateral to a permancnt lonse of imwmoveable property—
Registration Act—det III of 1877, 5. 17—Transfer of Property Act—Act IV of
1882, 5, 107—Ewidence det—det I of 1872, s, 92—Right of suit by assignee of
agreement—Assignment of property to trustee—Constriuction of trust deed—

Cluims “ now due owing or Payable,”

An agreement to pay Rs. 500 a month to a lessor in cousideration of receiving
from him a permanent lease of portions of his zamindari, which agreement was
conie to hefore, but reduced to writing after, the excention of the lease, was held
to be not affected by section 92 of the Hvidence Act, nor to require registration
either under the Registration Aect, section 17, or the Transfer of Property Act,
section 107, where it was not inconsistent with the leage, its provisions formed
no part of the holding under the lease, the payment bargained for was no chargo
ou the property, and it was not rent or recoverable as rent, bnt a mere personal
ohligation collateral to thie lense.

Held also, that the lessor’s rights wnder the agrecwment did not pass ander a
settlement subsequently execnéed by him for the henefit of his son, by which he
asgigned to a trostec his zamindari with its incidents, and also “ all the outstand-
ing debts, avrears of vent, mesne profits, elaims, demands, and sums of money of
whatsoever deseription, now due owing or payable to the settlor on any account
whatsoever, and all rights to prosecute any suit or other proceeding existing in
favour of the settloy at the date of these presents . . . except and always
resorving o the settlor all outstanding debts, arrears of rent and other claims and
demands payable and to become payable to the settlor, and all rights to prosceute
any suit or other proceedings now existiag, ete.”” The use in an Indian document
of the words “now due owing or payable” in defining the claimp transferred
coupled with the words that follow restricting the tramsfer of rights of suit in
respect of such claims to those existing at the date of the deed, showed that
vights of the nature of those in the agreement, accruing as they did after the

# Present,—Loxrd Davey, Sir Ford North, Sir Andrew Scoble, and 8ir Arthur
‘Wilson. ’
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Supnamaxzay date of the trust deed, weve not intended to pass under it ; and this view was
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strengthened by the employment of the phrase * demands payable and to become
payable ” in the exception and reservation which followed.

Where, therefore, the lessor had, after execution of the trust deed, assigned
his rights under the agrecment :

Held, that the assignee conld maintein a suit upon it to recover the amount
due.
AppEAL from a decrec (28th August 1900) of the High Court at
Madras reversing a decree (L5th October 1898) of the Subordinate
Judge of Madura (Hast) which decreed the appellant’s suit.

One Ramasami Chettiar, since deceased, the father;of the
present respondents, was about to take a permanent lease from the
Raja of Ramnad of certain villages in the Rammad zamindari.
During the negotiations for the, lease it was agreed; botween
Ramasami and the Raja that Ramasami should enter into an agree-
ment to pay the Raja Rs. 500 a month for 10 years beginning with
July 1895 with interest on any overdue instalment at 12 pex
cent. per annum. The reason for this mrangement was that the
Raja had then in contemplation the settlement of his zamindari
estate on his three minor sons for their benefit, and wished to
reserve the payment of Rs. 500 a month for his personal and
exclusive use.

On 4th July 1895, the Raja executed the proposed lease to
Ramasami Chettiar, who, on the 5th July 1895, executed a counter-
part of the leage to the Raja, This lease and counterpart were
duly registered.

On 9th July 1893, the oral agreement as to the payment of

' Rs. 500 to the Raja was put into writing and duly executed, by

Ramasami Chettiar and delivered to the Raja. This docvment is
set out in their Lordships’ judgment. It hore an endorsement by
the Raja, dated 10th July, to the effeet that it is “ herewith sent
to the- Huzur Kacheri Treasury for safe custody, This amount
relates to my own allowanee : it does mot relate to the allowance
payable from the samasthanam.” It was notified as having
heen rcceived in the treasury on 15th July. ‘

On 12th July 1895, the Raja, whose property was much
encumbered, executed a duly registered deed, whereby for the pro-.
‘tection of his song’ intercsts he assigned to Rao Bahadur Venkatas«
rangayyar the whole of his zamindari (including the villages
permanently leased to Ramasami Chettiar), and also land in the
‘town of Madura on certain trosts therein specified. ﬁ
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The portions of this deed material to this appeal aro set oub
in thelr Lordships” judgment.

Ou 9th December 1895, the Raja, in consideration of Rs. 30,600,
assigned his rights wader the agreement of 9th July 1865 to
Ramanadhan Chettiar, the father of the plaintiff, with whom he
was joinb in estate, and due notico of the assignment was given to
Ramasami Chettiar.

Ramasami having failed to pav the instalments under the
agreement as they fell due the present suit was, on 20th September
1897, Trought hy Ramanadhan Chettiar and Suhramanian Chettiar
against Ramasami and his sons, the present respondents, for

. 14,724, the amount of -instalments then due with intevest.
The stipulation as to the payvment of the sum of Rs. 60,000
pavable in equal monthly instalments of Re. 500 was stated in the
plaint to bo one of the terms of the leazo agreed to hefore the
exceution of the lease along with the other terms of the lease ; and
it was further alleged that it was agreed that the said term of the
lease was not to he emhodied in the deed of lcase.

The defendant admitted the cxecution of the lease and coun=
terpart of 4th and 5th July, respectively, but denied that any
agreement was made “ab the samo time ™ to the effect stated im
the document of 9th July 1895, Amongst other defences he
pleaded that the alleged agreement of 9th July was invalid for
want of registration ; that it was void for want of consideration,
and was inadmissible i ovidence ; and even if valid and admis-
sible tho plaintiff had no right to sue upon it, as the Raja had, by
the deed of 12th July 1895, assigned all his rights in his property
to Venkatarangayyar, who, as trustec under that decd, was the
only person who had a right to sue.

The Subordinate Judge overruled these grounds of defence
and gave the plainbiff a decree {or the relief prayed for.

The defendant appealed to the High Court, a Divisional Bench
of which (Sumpuarp and Davies JJ.) veversed the decree of
the Subordinate Judge and dismissed the suit. They said :—

“In our opinion it is perfectly cleav that the claim, whatever it
may be, arising under the doewment, dated the 9th July 1885, did pass
to the trustee under the trust deed excented on the 13th July. The
general words nsed in the deed are large enough to include such a
claim, and there is no reason whatever for restricting their operation.
There is a clause by which ‘the Raja reserves to himself certain
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property, but that clanse does mot include the present claim. "It is -
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said that by his note written on the 10th July, and kopt by the Raja
witl the document of the 9th July, he indicated his intention to keep
to Iimself the bLenefit accrning to him wnder the docwment. IE that
was the Raja’s intention on the 10th July, all we ecan say is that he
failed to give effect to it on the 12th July—and it is impossible to
hold that the formal trust deed then exceuted can be confrolled by &
mere memorandum sneh as wo have here, The second point argued
on behalf of the appellants is that the term cxpressed in the docnment
aed on is one of the terms of the lease, and thet it is ouly upon the
loose thatn suit can be brought to recover a sum which isin fact a
part of the rent. In considering the point we must take it that the
facts nre as stated in the 3rd, 4th and 5th paragraphs of the plaint.
The ease is not one in which by a subsequent arrangement the tenant
agrees to pay a further sum by way of vent. Here the stipulation to
pay Re. 500 n month is agreed upon as a term of the lease though, for
gome reason, it was not inserted in the instrument of lease. We think
it amounts to an additional rent though payable in respect of a period
prior to the date on which the loase is to take effact.  The cases of
subsequent agreement which have been cited have therefore no
relevance. According to the Transfer of Troperty Act, scetion 107,
a leage -such as was executed in the present ecase must he made by o
ragistered instrumant, and a lense is defined as a transfer of immovenble
property for a cextain time or for perpetnity in consideration'of a price
paid or promised. All the terms must necessarily be expressed in the
registerad document, and thercfore any term not appearing therein,
but written on a separate unregistered paper must be inoperativs.
To Liold that part of the bargain regarding rent may be put ina
separate paper and not registered would defeat tho ohject of the

- Transfer of Property Act, which clearly is to havo the whole transe

action with all its tevms expressed in a vegistered instrument. There
is no ground for holding that the instrument is a sale and not a lease.

“The plaintiff was in such a position that ho was compelled to
allege that the stipulation was a term of the lease, for he. would other-
wise have been mot with the difficulty of absence of consideration
which is the case raised by the defendants. On both points we think

the appellants succeed and therefore we allow the appoal and dismiss
the suit with costs throughout, ”

On this appeal :

Mz, Cohen, IX. €., and Mr. G. Branson, for the appellant, con-
tended that the agroement of 9th July 1895 to pay the instalments
of Rs. 500 & month was valid and hinding on the respondents not~
withstanding that it was unregistered. The High Court ought
tohave held that it was an agreement made in consideration of
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thelease being granted to the respondent and was valid and binding Seunounsix
before it was put into writing, and that it was collateral to the O“E::“‘m
lease. The Fvidence Act (I of 1872), section 92 ; the Transfer of ARUNA-
Property Act (IV of 1882), sections 9, 105, and 107 ; the Registra- OCHI;&;;/:I:
tion Act (LLI of 1877), section 17 ; Lindley v. Lacey(1) ; Morgan v.
Griffith(Ry; Martinv. Pyeroft(8); Palmer v. Johnson(4); and Bank of
New Zealand v. Sinpson(d) wore referved to.  They also conteuded
that the Raja’s claim in vespect of the instalment of Rs. 500 a
month did not pass to tho trustee of the deed of 12th July 1895,
but was validly vested in tho appellant. Tt did nob come within
the words of the first part of clavse 5 of the deed, as the instalimonts
did not become payable until after the date of the deed; and it
was reserved to the Raja by the reservation porlion of that
clawse. Diddle v. Bond(6) 5 Roegers & Co. v. Lambert & Co. (7) and
Farquharson Brothers v. Ming & (0.(8) were referved to.

Mz, J. D. Mayne, for the respondents, comtended that the
document of Oth July 1895 was invalid as being unregistered, and
as having been made without consideration ; and that it was in-
admissible in evidence under seetion 92 of the Evidence Act (I of
1872). It required registration under section 107 of the Transfer
of Property Act (IV of 1882). It was also invalid because all
the rights purporting to be assigned by it had alveady passed to
the trustee of the deed of 12th July 1895. They passed to the
trustee under the words of clause b of the trust deed, and did not
come within the things veserved to the Raja by the latter part of
that clause. 4

Counsel for the appellant were 1ot called on fo reply.

On 9th July 1902, the judgment of their Lordships wuos
delivered by Bir ArtaUR WILsoN,

Jupeuext.—The material facts of this case were not in dispute
hefore their Tiordships, and they can be briefly stated.

The Raja of Ramnad was the proprietor of the zamindari of
the same name. On the 4th July 1895, he exconted a reversionary
lease of portions of his zamindari in favour of Ramasami Chettiar.
The lease recited that there were subsisting leases affecting the
properties demised, some of which would not oxpive till the fasli
(1) (1864) 34 LJ., C.P, 7 at p. 9. (2) (1871) LR., 6 Exch, 70,
(3) (1852) 2 De Gex. Mac, & Gor., 755, (4) (1884) L.R., 18 Q.B.D,, 851,
(3) (1900) I.R., A.C., 182 at p. 187.° ,
(6) (1863) 34 LJ,, Q.B, 1875 6 B. & 8, 225, (7) (1890) {1801] Q.B,, 818,
(8) [1901].2 K.B., 697,




608 THE INDIAN LAW REPORTS. (VOL, XXV,

Susmavanzax year 1818, corvesponding to A.D. 1911, The new lease was
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accordingly made to commence with the fasli year 13105 it was
exprossed to be perpetual, the auuual rent was fixed, ibs recovery, as
well as that of road-vess and other charges, was provided for; and
the rights and obligations of hoth parties defined. A counterpart
of the lease was executed ; and hoth lease and counterpart duly
registered.

During the negotiations for the lease it was agroed between
the Raja and Ramasami that, in consideration of his obtaining
the lease, Ramasami should pay 1o the Raja a sum of Iis. 500 «
month for a period of ten years from July 1895,

On the 9th July 1895, the amrangement with regard to the
payment of Rs. 500 a month was put in writing in the form of
letter addressed by Ramagami to the Laja in the following
terms i

“ Varthamann Kaduthust,
“Bivamayan (God everywhere).
% To M.R.By. Buaswars Ssruvesanir Mauarsram Avergal.
¢ Varthamana Kaduthasi (letter) written by A. L. A. R, Ramasami
Chetti of Devakottah.

“You have lot to me on permanont lease on the 4th day of the
current month of July, the villages of Kannangudi Vaguira Division
for a sum which represents the average income of ten faslis together
with one-eighth thereof. As agreed to by me to pay as consideration
therefor, I shall pay you ab the rate of five hundred rupees per
wensem for ten years, that is, for one hundrod and twenty wonths,
(beginning) froms July cuwrrent. In default of paymont in suy one
month, I shall pay the swm in respect of which default was made with
interest at 1 per ceut. per mensew from the date of default.

“(Bigued on one anua stamp)

S THIRUVUTHARSKOSAMANGAT, RaAM4asanT GI[E’L‘TI;

07057

On the 12th July, the letter was scut to the Husur Treasnry
with & mote that “it shonld be kept inthe treasnry for sale
eustody ” ; and ou the 15th its receipt was registeved.

On the 12th July 1893, the Raja excouted a frust deed in -
which he recited that he was possessed of his zamindari subject to
subsisting debts charges mewmbrances und leases, and that ho was
‘desirous of making a scttlement for the hencfit of his heir appareirt
and elder minor son.  The deed assigned to Veukatavaugayyar
&y trus’cee (in paragraph 4) the zamindari with its incidents. In
p;;igggmph 5 he further assigned « all and singular the ontstanding
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debts arvcars of rent mesne profits elaims demands and sums of
money of whatsoever kind or desaription now due owing or
pavable o the settlor on any avcount whatsoever and all vights to
prosceute any suit or othev procecding cxisting in favour of the
settlor at the date of these presents aud also all momies hundies
cheques curreney notes or other securivies for mouey now in the
Huznr Treasury Oftice at Ranmad aud in the several Taluk
Treasnvies in the said zamindari and also all securitios for such debts
arrcars of veut mesne profits claims demands and sums of money
as aforesaid or any of them and other documents in vespeet of the
sae respectively and also all other documents recards corvegpond-
ence and other papers now in the Record Office Huznr and Taluk
Offices respertively in the said zamindari or which have heen
prodmneed by or on hehalf of the settlor or his agents officers clovks
or servauts in any public Office or Conrt in conneetion with any suit
proceeding or matter and which relate in any wise to the said
properties hereinhefore expressed to he herehy granted conveyed and
assigned rospectively or any of them and also all {firearms and other
weapons helts and badges now held or used by any peons or other
sevvants -of the settlor and also all furniture fixtures and other
articles in the Huzur and Taluk Offices in the said zamindari and
all the cstate right title and interest claim and demand of him the
settlor into and npon the same premises respectively hereinbefore
expressed to be hereby graunted conveyed and assigned respectively
excepb and always reserving wuto the scttlor out of the said
hereditaments and premises and the grant and assignment herehy
made all those several Devastanams Chatrams and Kattalals with
their respecetive appurtenances situate in the said zamindarl and now
mder the superintendence and control of the settlor and the lands
and cndowments of whatsoever deseription attached thereto respeet-
ively and situate in the sald zamindari and all outstanding debts
arvears of rent and other claims and demands payahle and to become
payable to the setblor in vespect of the said Devastanams Chatrams
and Kattalais respectively (other than the Dharma Magamal and
Jarl Magamai payable in regpoet of Devastanams and Charitics) and
reserving also wnto the settlor all rights to prosecute any'suit ox
other proecedings now existing in respeet of the same and to ovin
which he is a party or is otherwise interested and also all moveable
property in or about the buildings and premises evected and heing
on the said lands and premisoes firstly secondly thirdly and fovathly
i 'desorﬂmd. in the said firsh sechedale hereto and roserving also wnto
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Sunranaxtay the scttlor dwing his life the right at all times to reside with the
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members of his family in the several palaces and buildings com-
prised in the said lands and the zamindari and in the said premises
described in the said first schedule bhereto but  without prejudice
nevertheless to the right of the said Raja Rajeswara Doral other-
wise called Muthu Ramalinga Doral or his heir toreside with the
memhers of his family in all or any of the said palaces and
huildings,”

The trusts were declared, which ineluded the payment of a
monthly allowance to the Raja himsclf.

No payments having been made by Ramasami in respect of his
agreement to pay Rs. 500 a wmonth, the Rajab on the Yth Decem-
ber 1895 assigned that agreement for value to Ramanadhan Chettiar;
and notice of this assignment was ab once given to Ramasami.

Ou the 21st Scptember 1897 the prosent suit was filed in the
Court of the Subordinate Judge of Madura Hast by Ramanadhan
Chettiar, sinee deceased, and his son Subramanian Chettiar, the
present appellant, against Ramasami, since deceased, and others
who now reprosent him and who are the respondents. The
claim was to recover twenty-six monthly instalments at the
rate of Rs, 500 a month with interest.

It iy only necessary to refer to two grounds of defenoe. It
was contended first that the original agreement for the payment
of Rg. 500 a month was void in law as not being in writing
rvogistered, and that the plaintiffs were not entitled in law to
prove the existence of such oral agreement. It was contouded
sceondly that whatever right the Raja might have had under
the agreement to pay him Rs. 500 a2 mounth had been transferrod
by him under the trust deed of the 12th July 1895, and that
therefore neither Ramanadban nor his representatives had any
vight to sue upon the agreement.

The Subordinate Judge deeided in the plaintift’s favour wpon
both points and made o deeree in accordance with the claim of
the plaint. An appeal was filed in the High Cowt of Madras,
and that Court revexrsed the decision of the lower Court and
dismissed the suit, holding that hoth the grounds of defenoe were
good in law. ‘

With respeet to the first of these questions, that going to the
legal validity of the agreementr for the payment of Rs. 500 a

month, it is necessaxy to refer to cerbain of the terms of three Acts
of the Indian Leglslatme
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Scetion 92 of the Evidence Act (I of 1872) enacts that :—
“ When the terms of any such contraet, grant, or other disposition
of property, or any matter vequirod by luw to be rednced to the
form of a document, have been proved according to the last section,
no evidence of any oral agreement or statement shall he admitted,
as between the parties to any such instrument, or their represent-
atives in interest, for the purpose of contradicting, varying,
adding to, or subfracting from, its terms.’*

The Registration Act (III of 1877), section 17, inecludes
amongst the documents requiring registration, ¢ leases of immove-
able property {rom year to year, ov for any torm cxcceding one
year, or reserving a yearly rent.”

The Transfer of Property Aot (IV of 1882), section 105, defines
aleage thus :— A lease of immoveable property is a transfer of a
right to enjoy such propevty, made for a certain time, express or
implied, or in perpetuity, in consideration of a price paid or pro-
mised, or of money, a share of crops, service or any other thing of
value, to be rendered periodically or ou speeified cecasions to the
transferor by the transferee, who accepts the transfer on snch
terms.” And section 107 says that:—¢ A lease of immoveahle
property from year to year, or for any term excceding oue year,
or reserving a yearly xent, can be made only by a xegistered
instrument.”

The agreement for the payment of Rs. 500 a month for ten
years from July 1895 is in no way inconsistent with the loase of
the 4th of that month. Its provisions form no parb of the
terms of the holding uuder the lease ; their effect will be exhausted
some years before the lease takes effeet. The payment hargained
for is no charge on the property ; it is not rent nor recoverable as
rent, but a mere personal obligation collateral to the lease, Their
Lordships are of opinion that the agreement is not affected by
seetion 92 of the Hvidence Act; and that there is nothing in
the Rogistration Act or in the Transfer of Property Act which
required that it should be rogistered ax part of the lease,

The second (uestion is whether the respondents are right, in
their contention, that the henefit of Ramasami’s agreement to pay
Rs. 500 a month to the Ra.ja passed to the trustee under the trust
deed of the 12th July, and that therefore the subsoquent assign-
ment £o Ramanadhon was ineffettual, and that the plaintiffs in
this suit had no right to sue. The answer to this question depends
upon the construction to be placed npon the frust deed,
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The Rs. 500 a month not being rent, the right to it conld not
pass under the grant of the zamindari with ils incidents cou-
tained in paragraph 4. But it was contended that the right was
conveyed by the more gencral words of paragraph 5, by which the
sottlor assigned ¢ the outstanding debts arvears of rent mesne
profits claims demands and .sums of money of whatsoever kind or
deseription now due owing or payable to the settlor on any account
whatsoever and all rights to prosecute any suit or other proceeding
oxisting in favour of the settlor at tho date of these presents.”
The nse in an Indian document of the words “now due owing or
payable’’ in defining the claims transferved, eoupled with the
words which follow vestricting the transfer of rights of suits in
respeet of such claims to those existing at the date of the deed,
appear to their Lordships tn show that rights of the nature of that
now under consideration, acerning after the date of the deed,.
were niot intended to pass, o view which is somewhat strengthened
hy the employment of the phrase “demauds pavable and to
hecome payahle ” in the exception and reservation which follows,
And it appears to their TLordships that under the agreement
between the Raja and Ramasami all the instalments uwow sued
for acerued due after the date of the trust deed.

It was further snggested that the words in the same paragraph
“all nonies hnndies cheques enrrency notes or other sceurities for
money now in the ITuzur Lreasury Ofice at Ramnad ” ineluded
Ramasami’s letter of the Gth July, and that therefore the Laja’s
vight to the Rs. 500 a month passed nnder the trust deed, As to
this suggestion it is sufficient to say that there is no evidence thas
the letter in guestion was in the trcasmry when the deed was
execnted. All that appears is that on the 12th July, the day on
which the trust deed was oxecuted, but whether beofore or after
the execution does not appear, the letter was sent to the {reasury
for safe enstody, and that ity reccipt was recorded on the 15th.

Their Tiordships will humbly advise His Majesty that the
decree of the High Court he reversed with costs and that of the
Subordinate Judge restored. The respondents will pay the costs
of thiz appeal, |

o Appeal allowed.

Solicitors for tho appellant : Messre. Frank Richardson &
Sadler ;

Solicitors for the respondents : Messys, Lawford, IFaterhioune
& Lauford, -



