
APPELLATE CIVIL.

Ijffore Mr. Justico Benson and Mr, Justice Bhashyam Aijyangar,

S I Y A  P A N D A  ( B e f e m a w t ) ,  A r rE L L A K T j ^ 901.
Decemljer 10,
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JUJITSTI PANDA (P E T rn o N E i;, a n d  P l a i n t i i t ) ,  E e s p o n d e m t ."^

Coniributicm a.s‘ Ic/iveen j'!iclir:ncnt-(leliors--Dccrce rhjai-nsi tu‘o defindanis joinilij 
—Satiy'iU'tian by one I’riiriil lacio rMne made Tnj produciion of
jwlj'itic'nl (I'nd cerlij'i'iiic nf —Joinl lo)-l~fi:cinors,

'W'hc'i'c: the amoviiil' ol' n (Iocvl'O lias lieei: rceovored IVom one o f two jndgm ciit" 
(It-'l'tors nu’.'iiiisfc w liom it V̂!V« juiiitly passed iindliosiu'H tlio oLlif]' jiulgment-delitor 
i'or ciJiit:riiJviiiou, ii iir im d  f a c i e  casn is riiiuli; liy tlic ])i'oductioji of t!io judgmeni; 
;iikI Hio cei'tilicato oi: satlsfiiei ion. Tliaf; juclg'inont is coneliisivo its Ijetwccn tlio 
iudgment-tlel.itors iii tlio sonso iliat it will not bo opcutxj eitlier o f tliom to coziteinl 
tba,t tlio 1‘orinoi’ snit .slioiild have Loeii disinias('d. ortliat cue of tlio partius alioiikl 
not haro boon held liabla to tlio de(.'reo;-liolder tliercin, or that th.e amount 
dccroed was ciiccssivc oi- based (jn pvinciples ervoneoua on the face ol! the indg-nnnit. 
But it will be open to the party fj'om  whom contribution, is sot'ght, without 
im pngniug the pi’opriety of the iudyniont, to plead ami ostahlisli that as between 
tlio joint debtors the j)laiidiff if3 so lely  lialJo for tlio debt or that the defendant 

ifi not oqnally liable 'with tho iilaiiitilT, or that (ho snit is nob m aiutainablo liy  

reason of l.he faet that the phiintiiT and the det'eudant are jo in t torL-foaKors in 

a sense in w hich, on public 8Tonnd.s, the riglit to claim  contrihution is n e ea tiv od .

A n d  tliongh it m ay have been ri'^htly hold in  the form er suit th at both  

judi>auent-debtors wore jo in tly  liable for the inesno profits of land, for tlireo 

years, it w ill siiVl bo open to tlie defendant in  tlie snit for contribution to shoiv 

tliat the plaintitli alone enjo^yed those proRts : and in that ease the plaintiff w ill 

not be en titled  to contribution.

■\Yhether the principle laid dow n in M crn jw ea th cr  t .  X ix o n  (S T .l l . ,  1 86) should  

lie follow ed in In d ia . — Qi'.sre.

Claim for eo:iitri])ntioij. Plaiutif! and defeiidn,iit were sued ie 
Original 8iiit No. 15l> of 1899 o:n tlio file of tlie District Mviiisifs ■ 
Gom'fc at Aska, and a. dce,reo was passed against thorn jointly 
directing tlicm to deliver over cc]'tain laud to the plaintiif in that 
suit and to pay him Bs. 43“15-10 on aeeonnfc of profits and Eb. 
31-3-6 as costs. The sum of Es. S2-6-4 was recovered from the 
present plaintiii in execution of that decree, and plaintiff now 
brought this suit for oontribiitiou, contending that defendant was

* Appeal Tinder article 15 o f the. Lcttevs Patonfc a '̂ainsfc the jiidgm cnt and 
order of Mr. Justioe Davies, dated tlio l^th July IDOl, in Civil lievision Petition 
ITo. 36 of 1001 preferred from  the decroe o f K. llam alinga Sastri, D istrict 
M nnsif o f Aaka, in Small Cause Suit No. 38G of 1900,



S iv a  P a n d a  liaHe to repay him oiie-half of the aforesaid amount, namely, 
Tujusti '^ '̂"3-2. Tlie defendan.t, in liis written statement, pleaded
Panpa. that he had remained conpcirie in Original Suit No. 150 of 1899 ;

that plaintiff had set up a false statement in that suit; that the 
qncsti(m at issue was referred to panchayatdars before whom 
defeiidant made a statement that luj had no conoern in the suit; 
that at plaintiff’s request the Court had in Original Suit No. 156 
of 1899 decreed agreeably to an oath which was taken by one of the 
plaintiffs therein; and that the mosue profits decreed in that suit 
related to faslis 1306,1307 and 1308, which ŵere reneivod and enjoyed 
by plaintiff alone. The only issues framed were whetfer'tilo'suit - 
lay on the small cause side of the Co art (the Munsif holding that it 
did) and whether defendant was bound to contribute. This issue 
the Munsif decided in favour of defendant. He said : “ Defendant 
is not bound to contribute. Ho was the first defendant in Original 
Suit No. 156 of 1899 ; he left that case ex ])arie. That case was 
decided by the first plaintiff’s special oath. The pleas raised in the 
original suit show that the present defendant had no interest in 
that case, The foundation of the action thus fails.” He dismissed 
the suit, but without costs.

Plaintiff preferred this Civil Hevision Petition, which came 
before Davies, Jwho set aside the District Munsif̂ s decree arid 
passed a decree in plaintiil’s favour on the ground that the District 
Munsif was wrong in going behind the decree which made the 
defendant jointly liable with plaintiff. IToheld that plaintiff was 
entitled to the contribution claimed.

Against this judgment defendant preferred this appeal under 
article 15 of the Letters Patent.

Yr Krislmamami Ayyar for appellant.
T. R, Yenhatm'ana Sastri for respondent.
<TUDGMENT.—In Original Suit No. 156 of 1899 a decree was 

passed jointly against the plaintiff and tlie defendant in the 
present suit directing them to deliver to the plaintiff in the 
former sait certain lands and to pay Rs. 43-15-10 on account of 
the profits of such land and Rs. 31-3-6 for costs of the suit. 
The defendant in the present suit did not appear and defend the 
former suit. In execution of the said decree the whole amount 
decreed with costa was recovered from the present plaintiff alone 
and he now sues the defendant for contribution and claims 
payment of Bs. 41-3-2 being one-half of the amount realized from
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Tlie defendant resists the claim on the foUowiBg” grounds :—  S i v a  P anjsa

(1) That the decree in Original Suit No. 156 of 1890 -was passed ju.rusTi
against him ex parte; (2) that he had no concern in that suit 
and that he appeared and stated so hefore certain Commissioners 
appointed in that suit under the Indian Oaths Act to administer 
a special form of oath to he taken by the plaintiff therein, by 
which oath the present plaintiff the second defendant therein 
agreed to be bound; (3) that the present plaintiff put forward a 
false con.tention in that snit; (4) that the decree was passed 
against both the defendants therein in accordance witb the oath 
taken by the plaintiff therein'; and (5) that the mesne profits 
decreed related to faslis 1306, 1307, 1308, and were received and 
enjoyed by plaintiff alone.

Upon these pleadings and with reference to the pleadings and 
judgment in the former snit, the District Munsif held that the 
defendant was not bound to contribute and dismissed the suit.
'His decision seems to be based on the first, second and foiirtk 
pleas raised by the defendant as above set forth. The above 
decision of the District Munsif was set aside in revision by Davies,
J., and a decree was passed in favour of tho plaintiff as prayed 
for, on the ground that the District Munsif was wrong in going 
behind the decree which made the defendant jointly liable with 
the plaintiff, and that being so, the plaintiff was entitled to claim 
contribution from the defendant for the moiety.

In oar opinion the plaintiff has made out a primd facie case by 
the production of the judgment in the former suit and of the 
'certificate of satisfaction thereof by him alone. It is immaterial 
that, 80 far as the present defendant is concerned, it was passed 
against him ox parte, and it was not competent to the District 
Munsif to go behind the decree in that case and hold that the 
foundation of the present action fails because the former suit was 
decided by the special oath of the plaintiff therein and the 
pleadings in that suit show that the present defendant, who did 
not appear and defend that suit, had no interest in that case.
Whether the judgment in that case was in fact’and law right or 
wrong, it has become final and it is not now open to the defendant 
to contend that that suit ought to have been dismissed as against 
him and no decree ought to have been pa.ssed holding him 
jointly liable with the plaintiif. In a suit for contribution by 
one joint judgment-debtor against another, the decree passed
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S iv a  P a k d a  against them jointlj in tlie ,former suit is conclusive, not only
 ̂ as between them on tlie one liancl and the decree-liolder on tkoJujusxr
Panb-4. otlier (-who is no party to the contribution suit), but also as

between the j udgment-debtois mter se. It is not conGlusiYe
on the question of the liability to contribute or the extent of 
such liabihty, but it is conclusive in the sense that it is not 
open to either party to contend that the former suit ought to have 
been entirely dismissed or that at any rate he ought not to have 
been heki liable to the deoree-holder therein or that the amount 
decreed was excessive or fixed on principles erroneous on the, 
very face of the judgment. Without impugning the propriety of 
the judgment, it will, of course, be open to the party from whom 
contribution is sought, to plead and establish that as between 
the joint-debtors the plaintiff is solely liable to the debt or that 
he is not equally liable with the plaintiff or that both being joint 
tort-feasors in a sense in which, on public grounds, the right of 
contribution is negatived, the suit is not maintainable.

The fifth plea raised in this ease might, if established, have 
been a valid defence to this suit. Though, in the former suit, 
both may have been rightly held jointly liable to the then 
plaintiff, yet, if as between the plaintiff and defendant herein, 
the former alone received or enjoyed the profits for faslis 1306, 
1307, 1308, which wore decreed in the former suit, the defeadant 
cannot be called upon to contribute.

No plea having been raised against the maintainabilifcy of the 
suit on the ground that the plaintiff and defendant were joint 
tort-feasors it is unnecessary to consider how far the rule in the 
English case of Wernjweatlier v. Nixon[l), which Lord Herschell 
in Palmer^ V. W . and P , Steam Shipping Co.(2 ), felt bound to say 
did not appear to him “ to be founded on any principle of justice 
or equity or even of public policy, which justifies its extension 
to the jurisprudence of other countries ”  should be followed 
in India or to consider the extent to which it has been limited 
in England by the subsequent cases of Adam son y. Jarvies{^)^  
Palm er  v .  ];F . and P .  Steam Shipping O o.{4) &n.di B wtoius v .  Rhodes' 
m d  Jame8on{5).
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(1) 8 T.E„, 186. (2) L .R., 1804 A.C., 318 at p. 324>.
(3 ) 4 Bing., Qd. (|) 1894, A.O., 318.
(5) 99 (-1) Q .ll, 810.



As reg-ards tlie fifth plea, whioli, if established might, as already Siva  P aki 

observed, be a valid defence to the Riiit, it is not alleged that any jtuvsTi 
evidence was tendered or rejected. P anda .

The appeal therefore fails and ia dismissed with costs.
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P R IV Y  COUNCIL,

S U B R A M A N IA N  C H E T T IA R  ( P l a i n i i f p ) ,
1902 .

June 12, 13.

A R U N A O H A L A M  C H E m A R  (defexndant),

[On appeal from the High Court of Judicature at Madras.
Eeriii^tration— Doairnont collaferal to a permanent leane o f  immoveable property—

Reijititration A ct— Act I I I  of 187^, s. 17— Transfer o f  Property A ct— A ct IV  of 
1882, s. lOT— Evidence A ct— Act I  of 1872, «. 92— Right of suit by assignee o f 
agreemeiU— Asiiirfiiment o f property to trustee— Gonntriictiun of trust deed—
Claims “  noiv due oiving or 'payable.”

All agreement to pay Rs. 500 a m onth to a lessor in cotisidcratioii o f receiving' 
from  him a pormanenfc lease o f portions o f his zamindari, -which agreem ent was 
come to before, but reduced to writing after, the execution of the lease, was held 
to bo not affected hy section 92 o f the Evidence Act, tior to require registration 
eithei* under the PtCgistration Aoii, section 17, or the Transfer o f P roperty A ct, 
section 107, where it was not inconsistent with the lease, its provisions form ed 
no part o f the holding under the lease, the xaajment bargained for  was no charg'o 
on the property, and it was not rent or recoverable as rent, but a mere personal 
obligation collateral to the lease.

Held alsO) that the lessor’ s rights under the agvecment did not pass under a 
settlem ent eubsequently executed by him for the benefit of his son, by  wliicli he 
assigned to  a trustee his zamindari with its incidentfj, and also “  all the outstand
ing debts, arrenrs of rent, m esne proiits, claims, demands, and sums o f m oney o f 
whatsoeYer description, now due owing or payable to the settlor on any account 
whatsoever, and all rights to prosecute any suit or other proceeding' existing in 
favour of the settlor at the date of those presents . . . except and always
reserving to the settlor all outstanding debts, arrears of rent and other claims and 
demands payable and to becom e payable to the settlor, and all rights to  prosecute 
any suit or other proceedings now  existing, etc.”  The use in an Indian documeut 
o f the words “ now due owing or payable”  in defming the claims transferred 
coupled with the words that follow  restricting the transfer of rights of suit in 
respect o f such claims to those existing at the date of the deed, showed that 
rights of the nature of those in the agreement, accruing as they did a fter the

* Present,— Lord Davey, Sir I'ord  F orth, Sir Andrew Sooble, and Sir Arthur 
W ilson.


