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As regavds the house, the plaiutiff agreed to receive Rs. 800
in Hou of his share in the event of his refusing to live inthe house.
He is not entitled to a partition of it if the co-shavers are willing
to pay him the Rs. 600.

We therefore scb aside the deeree of the lower Appellate
Court, and modify the deevee of the District Muusif by directing
that the plaintiff do vevaver one-fourth shave of the house wnless
the co-shavers ov any of them depnsit in Court for payment {o the
plaintiff Rs, 500 within three months from this date, In other
rospects we restore the decres of the District Munsif,

Plaintiff must have his costs in this andin the lower Appellate

Jourt.

APPELLATE COIVIL.

Before My, Justice Berson and My, Justice Bhashyam Ayyangar.
THE ZAMINDAR OF VIZIANAGRAM (Drrexpawr),
APIELLANT,

v,

BEHARA SURYANARAYANA PATRULU (Pramvrier),
Rugpoxrmyt.*

Tawmitetion Act—Ac! XV of 1877, scled. IT, art. LLG-—Dreach of coulreact in wiiling

regislered——Loaae of villages—Yailure by lessve lo pul Lessar g possesgion——
Erogutory contrack to deliver gueh possessivi as the nalure of he properiy

admifa—Mere ereontion of lewse of vitlages ant o delivery of possession.

By o vegisiered document, dated 11th Novewber 1803, defendant leased
certain villages to plaintiff for o torm of seven yenvs and eight months. On
5th Decemher 1503, plaintift applicd to he pih into possession of the villages
Yt never ohbained possession,  On 11th Novembor 1849, plaintiff Lrouglt this
guit for possession and in the alternative for the damages which he had sustuined
by the failuve on the pavh of defendant to put himinto pnsseseion,  On the plea
of limitabion being set up

Ifeld, that the claim for damages was not barred, it being governed by article
116 of gehedula IF to the Ldmitation Act.  Both in the case of 2 sale and of »
lonso, the vegistered instroment By whivh sueh sale or lease iy effected not ouly

opovates ag o grant, bat, in the abgence of o conbrack to the contrary,is also

% Appaal No. 172 of 1000 against e decree of 3L I, Bell, Dislrict Judye of
Vizagapatan, in OQiginal Soit Xo. 20 of 1809,
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consirued and operates as an execubory contrach to deliver to the vendoe or
lesses such posseséicm of Ll property g ibs natwre pemmits; and fhe breneh
of such an obligation is a breach of a conbract in writing registered within the
weaning of the article reforved to.

I't was also contendod Dy the defeadant thab inasmuel as the ryots were in
actual oceupation of the villages whish formed Lho subject matter of the Tease,
the defondant iad, in fact, by the mere excention and delivery of the loase, given
plaintiff snch possossion n the subject mattor of the lease permitted and that
Plaintiff conld have colleoted the veuts without any further ach on Lhe part of tho
defendant

Held, that possegsion had not been given,

Surt to recover possession of certain villages and for damages;.and,
in the alternative, for damages in liew of possession. The follow-
ing statement of facts is taken from the judgment of the High
Court :—* Respondent, as the lessee under the late Maharajah of
Vizianagram, the predecossor in title of the defendant, under a
registered instrument in writing, dated 11th Novembor 1893, for
o term of seven years and eight months ending with June 1901,
brought this suif on the 11th November 1899, alleging that Le
has not been put in possession of the villages lot to him and that
in February 1898 dofendant had recovered possession of the
villages from the vendor who, on the 23rd October 1898, exceuted
g registered sale-deed in favour of the late Maharajak of Visa-
nagratn, and praying that he may be put into possession of the
villages for a term of eight years (meaning apparently seven years
and eight months) cither from the date of the plaint (11th
November 1899) or from February 1898. He also claimed
Ra. 2,000 for damages from February 1898 to the end of July
1899, presumably in the event of the term commencing from
February 1898. He also claimed in the alternative that, in the
event of the Court holding that he cannot recovor possession of
the villages for the said term, ho may Dhe awarded as damages a
sum not excoeding Rs. 9,000, in addition to the Rs. 2,000 already
referred to. The defendant, while admitting the lease sued upon,
resisted the suit by alleging that the plaintiff, who was the
manager of the vendor of the villages in question, instigated the
vendor to contend that the salo-deed was false and inoperative
and in collusion with the venclor prevented the vendee, the lessor
of the plaintiff, from getting possession of the villages and that
the plaintiff also forfeited the lease by his misconduct. The
defendant also pleaded that, even if the lease is to bo enforced, the
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plaintitf ean be pub into possession only till June 1901 and that
the claim for damages is unsustainable. The following issues
wore framed :—

“(1) Whether the leasein favour of plaintiff has become

inoperative by plaintiff’s conduct (collusion and denial of title) ?

% (2) Whether it is forfeited ¥

“(8) Whether the plaintiff sustained any, and, if so, what

damages ?

“ (4) If the lease is valid and binding on defendant, whether

the texm of eight years can now bo enforced ¥

“(5) What velief is plaintiff entitled to ¥ ”

The District Jndge passed a decree directing defendant to
deliver of possession of the villages to plaintiff for eight years
from February 1898, together with profits for the year 1899--1900),
and subsequent profits till delivery and Rs. 2,000 as damages.

Against that decree defendant preferred this appeal.

. Sankavan Nayar and T. Rangachariar for appellant.

P. R, Sundara Ayyar, C. R. Thirurenkatachariar and 71,
Raimesam for respondent.

The contentions raised and the material portions of the docu-
ments relied on are given in the judgment.

JupeuENT.~—| After sotting out the aliove statement of facts
the judgment continued ;~] On the 23rd April 1900, the District
Judge passed a decree in fuvour of the plaintiff divecting the
defendant to deliver posscssion of the villages to the plaintiff for
eight vears from TFebruary 1898, {ogethier with profits for tho year
1899-1900, and subseguent profits till date of delivery besides
paying Rs. 2,000 on account of damages for the plaintilf having
been kept out of possession from February 1898 to the date of the
suit (11th November 1399).

Against this decrec the defendant appeals and the chief conten-
tions raised in support of the appeal are—

(1) that the deerce for possession for eight ycars from
February 1298 is in any cvent clearly wrong ;

(2) that it was owing to the plaintiff’s obstruction that the
lessor (the defendant) was umable to get possession
from the vendor and put the plaintiff in posscssion of
the villages ;

(3) that the plaintiff (vespondent) has forfeited the lease by
reason of his conduet both before and during the
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prosceution by the defondant of Original Suit No. 84
of 1894 instituted by thoe defendant against the vendor
for the vecavery of the villages; and

(4) thab the snit is barred by the taw of limifation,

The fivst contention is well founded and woe are unable to see
on what prineiple the District Judge converts a lease for a term of
soven years und elght months ending with June 1901 into one for
an equal period ending with February 1906, The fact that the
lessor ohtained poss

(£h]

lon from the vendor only in 1895 can De mo
redson for substibuting a new loase i licu of the ome actually
agreed to between the partics and given.  The finding, thevefors;
of the District Judge on the fourth issuc and tho decree us given
aro manifestly untenable and the rexpondent’s vakil is not able to
support the same.  So far as {he plointiff’s prayer for possession
i3 concerned, he can recover possession only Tor the unexpired
portion of tho term ending with June 18015 but as that algo has
expived daring the pendency of this appeal—and the execution of
the decrce hus been stayed until the dispusal of this appeal—the
rveal question to be determined in the case is whebher the alter-
native claim advaneed by the plaintifl, on which alone he now
priveipally relies, is sustainable. ‘

We agree with the District Judge in his finding on the first
issue that no collusion hetween the plaintifl and the vendor, such
as would make the lease inoperative, hag been established, noy that
the plaintiff prevented the vendee—bis lessor—Irom getting
possession of the villages. And we also agree with him in his
finding on the second issue that no specific denial of the lesso’s
title by the plaintiff has heen made out and that the plaintift nob
having heen put into possession, there has heen no forfeiture, by.
him, of the lease. Wo canuob accede to the contention of the
appellant’s pleader that having regard to the pecnliar terms of the
Jease sued upon, the legal relation hetween the plaintif and the
predecessor in title of the defendant should not ho regarded as
that of an ordinary lessor and lessce whose mantual rights and
liabilities are regulated hy the principles of law enunciated, among
others, in sections 103 and 111 of the Transfer of Property Act.
The transaction is essentially one of lease and it is not the less so
because the lessce represented that he would be faithful to and
morit the favour of the late Mdharajah, and would give him
information of things thot lake place and, among other things,
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stipulated, in view to enswring the punctual payment of rents to
the Tessor out of the actual collections, that he would hold his
cutelierry in the building provided for the Sircar cuteherry in tho
priveipal village and secure the collections in a box under a joint
geal of himsolf and the leszor’s clerk and also undertook to give
sub-lenses only to solvent persons and to act as the lessor’s agent
in rezpect of cortain repairs of tanks, &e., and In vegard to certain
deseriptious of land not inclnded in the lease, receiving a remuncra-
tion of 15 per cont. on the income derived from such lands.  Ro
far therefore us the lease of the villages in guestion s coneerned-—
and the suit isonly in regard to the lsaso~the plaindiff is, in the
absenico of any justification on the part of the defendant, cleaxly
entitled to damages for mob having been put into possesson of
the villages comprized in the lease althongh by his petition, exhibit
III (43, dated Hth December 1693, he brought to the notice of the
late Mabeorajah of Vidanagram that his Moklvor Jagannatha
Yaju Pantule (Garu and others were delaying the registration
of the lease and did not put him into possession of the villages
leased, but on the contrary were issuing orders direeting the ryots
and others in the villages comprised in the leaso 1ot to pay to
anyhody the rents due for the current year without the ovders
of the lessor’s Sircar, and requested the Muharajah, immediately
ou receipt of the petition, to have the cowle vegistered, to put him
in possossion of the villiges leased to him and to issue orders not
to obstruct him in the collection of rents in the dilferent villages
leased to him. Tt is urged on behalf of the appellant that as the
plaintiff was culy an ijaradar or lessce under the late Mahavajah,
the ryots being in actual occupation of the land, the lessor by
the mere exceution and delivery of the lease, did put the plaingiff
in such possession as the subject-matter was capable of and that

without any further act on the part of tho lessor, it was open to
the lesseo to colleet the rents and recover the same, if necessary,

by instituting logal proceedimgs agninst the ryots. This argument
may seem plausible, bub no more so than in the cage of a loase
of land itself, for even if the lessor does not put the lessee into
possession of the land it would be open to the lessce to recover
possession of the land by instituting, if necessary, a suit in ejectment
against tho person who wrongfully withholds possession lvom tho
lessee. The subject-matter of the lease was capable of delivery
in & manner analogous to the mode indicated by sections 264 gud
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319 of the Code of Civil Procedure. According to the common
law of the land which special¥ provails in Zamindaris and similar
ostates, the dolivery of possession, when the owner transfers the
estate or a portion theveof, by sale, gift, lease or othorwise, is by
the issue of orders or motices to the karnams and other village
officers whose duty it is to collect rents from the persons in occupa~
tion of the land and also, though not invariably, by a general
proclamation addressed to the ryots and other persons in oceupation
of the land, giving intimation of the transfer in question and
requiring them to attorn and pay rents to the transferce. It is
really this customary law that is embodied in sections 264 and-
319, Civil Procedure Code, and adapted for the delivery, by
Conrt, to the decree-holder or purchaser in execution of a decree,
of all descriptions of immoveable property in the occupancy of a
tenant or other person entitled to occupy the same and not bound
hy the decree to relinquish such occupancy. Admittedly no such
potiees or orders were issued to the village officers or ryots of all
or any of the villages in question by the late Maharajah or his
officials. ,

It is next urged that the plaintiff kimself in conjunction with
the vendor, whose manager ho was, prevented the lessor from
obtaining possession of the villages from his vendor, The argu-
ment on this part of the case procecded tacitly on the footing that
the lease was not one indepcndent of the sale transaction, and
that the vendor himself was really the lessee under the vendee,
the plaintiff being merely the nominal lessee. If that were really
g0 the argument would have been conclusive. The plaintiff,
however, brought the suit as the real lessor and pavagraph 3 of the
written statement cxpressly treats tho plaintiff as the person who
applied for the lease and to whom the lease was given and intended
to be given ; and it is nowhore suggested, cither in the written
statement or even in the oxamination of the witnesses, that the
plaintiff was only a bonami lessee; and the issues proceed on the
express footing that the plaintiff himself was the lessee. If he was
the real lessee it wonld primd facie be certainly detrimental to his
interests that he should prevent his lessor from gobting possession
of the villages from his vendor and the onus lies very heavily on
the defendant to establish that he really did do so and to suggest
some motive for his doing so. The sale took place on the 23rd
October 1893 and the lease was granted to the plaintiff almost
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immediately thereafter on the 11th November following, If the
lessoe was taking steps to prevent the Zamindari officials from
collecting the rents, in order that he might obtain possession and
collect ronts as lessee, the lessor cannot complain that he was
prevented from obtaining possession from his vendor and that by
reason of such conduct on the part of the plaintiff he was unable to
deliver possession of the villages to him. 1t will not he enough
for the defendant simply to show that the plaintiff tried to obtain
possession. e must show that he actually assisted the vendor
and in collusion with him prevented the late Maharajah of Viza-
nagram from getting possession and did so in order that
possession might be retained hy the vendor himself. The evidence
on behalf of the defendant, such as it is, falls far short of this and
is indeed very meagre.

[Their Lioxdships then dealt at length with the evidence. ]

The plaintiff cxamined certain witnesses to show that the
plaintiff did not prevent the late Maharajah from taking possession
of the villages and some of them say that the plaintiff assisted the
Maharajah’s officials in taking possession and asked the tenants to
exceute muchilikas in favour of the Maharajah, but that it was the

vendor who ohstracted possession being taken. It is wnnccessary

to consider the evidence on behalf of the plaintiff on this point, as
the defendant, on whom the onus lies, has entively failed fo estab-
lish, by any credible evidence, that the plaintiff, in collusion with
thevendor, prevented his lessor—the vendee—from taking possession
of the lands bought by the latter or that he wrongtully induced
the vendor not to deliver possession of the villages sold by him,
The third contention that the lease has been forfeited and that
the plaintiff is not entitled to any damages is equally untenable.
If the lessor was in default in not delivering possession of the
property let to the lessce, it is diffieult to see what is the condition
in the lease which the plaintiff has violated. The lease provides
that in default of the lessce paying the different instalments of
rent on the due date, the lessor may re-enter and cither continue
the lease in favour of the lossee or give a lease of the villages to
others. The lease after imposing cerbain other conditions npon the
lessee, every one of which presnpposcs that the lessee has obtainel

possession, provides as follows:—“If it should come to yowr

notice and if it is proved positively that I have violated any of thoe
aforesaid conditions or that I have proved faithless to Sircar and
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acted contrary totheir interest and authority, the Sircar may lease
out the taluk to others as it pleases without having anything to
do with the conditions kereinbefore seb forth.”  The appellant’s
pleader argnes that the plaintiff deposed against the interest of the
defendant, in Original Qpit No. 31 of 1804, that his evidenee was
dishelicved and that therefore it must be taken that he has proved
faithless to the defendsnt and acted contrary o his interest and
authority. That was a suib lrought by the defendant against the
vendor,  In that ease, the vewlor—the defendant thevein—aaized
various pleas Iu aunswer to the suit, among others, that the sale-
deed was veally intended to operate only as a mortgage«deed and
that the vendee did nob pay the full aniount of the consideration
for the transaction.  The vendor’s minor sons also, who were joined
m the suib, ralsed speeial pleog i vesisting it Iventually the
snit was decided against the vendor and in favonr of the plaintilt
in that sait—the defendant hevein.  The condition in the lease that
the plaintiff should he faitiful to his lessor and not act contrary to
his interest or authority, enn be econstiued as having reforence only
to their relation as lessor and lessee of the villages comprised in
tho lease. The lessor not having done all that was in his power to
deliver possession to the lessce, plaintiff cannot be charged with
having acted contrary to the interest of Lis lessor in the matter of
tho lease, by deposing iu favour of the vendor, whether falsely or
traly, as a witness in Original Suit No. 84 of 189+, 1lis deposi-
tion in that swit has been marked as exhibit IT hevein and he
there distinetly stated as follows :—* Plaintilf’s [lessor’s] men
prevented me from getting possession ; plaintiff sent notices to the
ryots nob to pay rent either to first defendant [vendor] or to mej;
first defendant also issued notices nob to pay either to plaintiff or
to me. Thereupon I sent registored lotbers to the plaintiff saying
that I liad not been put in possession and that wnless he put mo
in possession, he would be liable for any losses I sustained thereby.
No reply was sent . . . . L did not try to collect rents on
behalf of first defendant; I tried to collect rents om my own
bohalt, T don’t know if my brother trics to collect any rent on
behalf of the first defendant. Abount three mionths after the sale-
deed, first defendant told me not to collech rents as rentsr. The
plaintiff collected the rents of some villages in October 1893, first
defendant also collected the rents of some villages.” Iiven if the
lessor had done oll that he ought to have done to put the plaintiff
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into possession, ib has not heen shown how the deposition of the
later in Original Buit No. 34 of 1894 would subject him toa
forfeiture of the lease merely bocause his evidence was adverse to
the contentions raised in that snit by his lessor.  Fven assnming
for the sake of argnment that the plaintiff inciwred a forfeiture of
the loase, eitlicr because he broke an express condition providing
that on Treach theveof the lessor may re-cnter or the leass shail
beeoma void or heeanse be rewounced his character as lessee by
sefting up a title in o thivd person, there 3s nothing to show that
the lessor did auy ach showing his intention to detormine the lease.
From the very comuncncement and befove any forfeibure conld
possibly have Feen ineurred by the lessee, the lessor completely
ignored the lease.  After recovering possession of the villages from
the vendor in 1898, the defendant issued a notice to the plaintiff
(exhibit I3, dated ldth February 1898) informing him that the
lease wnder which he was claiming to get muchilikas from the yyots
ceased from the date that the estate was taken under management
by the Government and warning him from further interference
with the samasthanam and its ryots. T'his notice -clearly shows
that there was no forfeibure of o lease and that the samoe was not
determined by reason of any such forfeiture.  The plaintiff; there-
fore, is clearly cntitled to damages on the allernative case sct up

by him in the plaint. Ile may eleet to claim either profits of .

fmmoveable property to which he was entitled but which have
been wrongfully reeeived by the defendant or damages for breach
of the obligation to put him in possession of the villages, subject
of course to the law of limitation applicable to each,

The defendant obtained possession from the vendor only in
Febimary 180% and the plaintiff can claim mesne profits against
the deferulant only from that date, uutil the expiration of the
torm of the lease in June 1901, The defendant no doubt olhtained
a deocree, in cjecbment, against the vendor, in Original Suib
No. 34 of 1804, with mesne profits prior to February 1898 and
if he did realize the mesne profits awarded, from tho vendor who
was wrongfully recciving the profits of the land, subsequent to
the sale by him and to the Iease by the vendee in favour of the
plaintiff, the plaintiff may possibly be entitled to recover the same
from the defendant. But it does not appear that the defendant
did recover the mesne profits awarded to him in the decree in
Orizinal Suit No. 34 of 1894 or any portion thereof and the
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appellant’s pleader states thab the same has not been realized and
there is uo likelihood ecither of its being vealized. Ilowever this
may he, in any event, under article 109 of the sccond schedule
t0 the Limitation Aect, the plaintiff cannot elaim mesne profits
for any period prior to 11th November 1896 and the respondent’s
vakil, therefore, prefers that damages should be assessed on the
footing of the lessor’s breach of obligation to put the plaintiff into
possession either on the 11th November 1898, when the lease was

‘completed, or on the bth December 1898 [the date of exhibit IIL

(5)] when plaintiff requested to be put in possession. It is,
however, contended ou behalf of the appellant that the claim for
damages on this footing is harred by the law of limitation and
that article 116 of the Limibation Act preseribing a period of
six years is inapplicable to the case and that the peried of
limitation applicable is only three years, though it is not specified
wnder what article of the Limitation Act. In onr opinion, the
case is governed by article 116 and it is immaterial whether the
period of six years is to be reckoned from the 11th November or
the 5th December 1893, inasmuch as the suit was instituted on
the 11th November 1899, The lease is in writing registered and
the plaintiff's claim for damages is, within the meaning of article
116, one for compensation for the breach of o contract in writing
registered. In Coe v. Clay(1), the defendant had agreed to lot the
plaintiff certain premises per werba de pracsenti and the action was
brought for the recovery of damages for not letting tho plaintift
into possession, which, a preceding occupier having wrongfully
refused to quit, the defendant was unable to effect, It was con-
tended ou behalf of the defendaut that the plaintiff had shown
no breach, in that, the agreement amounting to an actual demise
of the premises, the plaintiff had an intercst wpon which he
might have brought an ejectment, and it was no default iu the
defendant, if a person not claiming under him commitied a wrong
for which the plaintiff had a distinet remody by ejectment. This
plea was overruled and it was held that he who lets agrees to give
possession and not merely to give a chance of alaw suit. This deei-

sion was followed in Jinks v. Edwards(2) on the ground that the
mstrument in that case operated, as in Coev. Clay(1), as a lease

and not a mere agreement to give a lease. We may also refer

(1) 8 Bing., 410, (2) 11 ¥xch,, 775,
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to Drury v. Maenamara(l) which was distinguished from Coe v.
(lay(2), on the ground that the instrament relied on in the ease did
not operate as a lease, but was merely an cxecutory agreement.
Section 108 (b)of the Trauster of Property Act simply lays down the
law as it existed prioy thereto in accordance with the above decisions.

Both in the ease of a sale and of a lease, the registered instru-
ment by which such sile or lease is effected not only operates
as a grant but in the absence of a contract to the contrary, is also
constrned and operates as an executory contract to deliver to
the vendee or lessee such possession of the property as its nature
admits and the breach of such obligation is a breach of o contract
in writing registered, within the meaning of article 116 of the
Limitation Act. The present case is stronger as to the application
of axticle 116 than Kirishnan Neawbiyar v. Kannan(3) which is relied
upon by the respondent’s pleader, The appellant’s pleador relies
upon Vairavan v. Ponnugyya(4) and dwuthala v. Dayvinma(h) and
draws particular attention to scction 55 (5) (b) of the Transfer of
Property Act in connection with the latter case. The first of the
two cases eited on behalf of the appellant has no bearing upen the
question under consideration. In the second, it was held that
article 116 was inapplicable to a personal claim against the vendee
for payment of the purchase money, when it was sought to apply
that artiele by reason of the vegistered sale-deed having acknow-
ledged receipt of the payment of purchase-money, and the claim
for purchase money was made not under the document evidenecing
the sale-deed but in spite of it. Referring to the case of Krishnan
Nambiyar v. Kannan(8)—now cited on behall of the respondent —
the Jearned Judges observed as follows : — The ohligation on the
part of the buyer fo pay the purchase money is different from
the obligation arising under a covenant for title, such as was in
question in the case cited (KHrishnan Nambiyar v, Kannan(3)).
The obligation to pay avises from the contract between vendor
and purchaser, whereas the covenant for title is implied or ex-
pressed in the conveyance.” In a recent judgment of this Couxt
(Seshachelln Naicker v. Varadachariar(6)) the decision in deu-
thale v. Dayumona(d) was considered and followed. It was
there explained that a recital in a sale-deed that tho consideration
had been paid to and received by the vendor camnot be construed

(1) 5E. & B, 612 25, LIQ.B. . (2) 5 Bing., 440,
(3) LLR., 21 Mad,, 8. () T.L.R., 22 Mad, 14.
(5) T.L.R., 24 Mad.,, 233, (6) LL.R., 25 Mad,, 55,
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as a contract to pay the consideration money ; but that il the oral
agreoment or contract of sale which preceded the actual sale had
also been reduced to writing, as is very often tho case, in the
registered deed of sale itself, the case might be different and article
116 might apply. The appellant’s pleader argues that the decision
in Aeuthale v. Dayuwiema (1) governs this case hecavse it was thero
held that aricle 116 Aid nob apply to a suit for the xceovery of
purchase money notwithstanding that it is provided in section
55 (5) (b) of the Transfer of Property Act that the buyer is hound
to pay or tender at the time and place of completing the sale, tho
purchase money to the seller or snch person as he diveets. T'ho
answer to this evgument is fwrnished hy section 55 (1) (d) of the
Transfer of Property Act which provides that, in the absence of a
contract to the contrary, the seller is bonud to executn the conveyanee
only on payment or tender of the amount due in respeet of the
price. Though the payment of the purchase juonoy has to he made
at the time of completing the sale and in that sense the payment
and the sale take place simultancously, yet the payment immedi-
ately precedes the execution of the conveyance, whereas in the case
of delivery of the property sold orleased to the vendeo or lessee ag
the case may be, such delivery, in the absence of a conlract to the
eontrary, has only to follow the completion of the sale or lease and
not precede the same.

In ouropinion, therelfore, the claim for damages for breach of
the obligation to put plaintiff in possession of the villages is not
barred by the law of limitation, and the only question which
remains to be considered is the amount of damages to be awarded.
The measure of damagesis the amount of profits with interest
thereon at G per cent. per annum which would have accruerd to the
plaintiff if he had been pnt iu possession of the villages and was
in enjoyment of the same during tho torm of the lease.

As the parties do not agrez as to the amount of damages
to be thus assessed, the District Judge will try the following
issue on the evidence alveady on record and such fuvther evidence.
a8 may be adducod on hoth sides and submit his finding within
six weeks from the dato of receipt of this judgment 1~

“\What is tho amomnt of net profits, with intevest theveon,
calenlated as aforesaid, which the plaintifi wounld have derived
from the villages leased to him, if he had heen in possession of

the villages during the term of the lease ” ?

(1), LLRs, 24 Mad,, 233,



