
APPELLATE CIVIL.

Before Ifr. Justice Dames and Mr, Justice Boddam,

M .U T H A Y T A  ( P l a in t is ’I'), A p p e l i .a n t , 1901,
Mai’olx 5,

V.

Y E N K A T A K A T N A M  akd  awothee (DsPEsroAsiTs), EBSPONDEWTs,>fi

Begistratiov. A c t~ A c t  I I I  0/1 8 7 7 , s. 17— Witlidraival petition setting outtarm s of 
comjprotnise filed in Oourt htit-uof registered— Suhaoque-ni sv.if, far land referred 
to in the corn^n'omiso— Becesaity for reijistration.

In 1893, plain liff sued defendants for possession, of certain imiiioveablo 
property. The pavtiea entered into a compromise by the term s of whicjli
dofendants were to g iro  pl.iintilF a portion of the property sued for. They 
then liled ti petition in' ':o\ixt aetting out the agTeoinent at w liich they had nrrived 
a,nd asking that the suit m ight he witlidrawn. The Ctuwt therevipon ordered tho 
Btiit to be struck off the Jile, and made an order as to  costs. The agreement 
was never rei’-iatored. Plaintiff, j-olyiup,’ on the agreement, now  sued to have it 
established and to recover possession of the property to  which he was entitled 
under i t :

Eeldf that the agraem eut ahould have boea. i-egisteved arid that the Buit 
bi’ought on it must fail.

StJiT for a cIee1ara,tion of validity of aii agreement wliicli liad ])een 
entered into by plaintiff and defendant in a former suit, for the 
recovery of immovealDl.e propeifcy referred to in that agreement.
Plaintifi liad, in 189o, bronglit a Buif against first defendant and > 
others for the possession of certain property. In IS95, jDlaintiff 
and first defendant- filed a petition imrler section 373 of the Code 
of Civil Procedure, setting ont an ugTeeiBent to which they had 
come a-ml xeqiiestiug that the B\iifc might he taken of! tho file 
•without being heard.’* The Mtinsif pixssed the following order 
“ Suit strnok off the file.” He also ordered plaintiff and first 
defendant to pay the ooBts of second defendant in thPvt suit. The 
agreement was not registered. It provided, inter alia, that first 
defendant should give plaintiff only a portion of the property sued 
for; that phiintift‘ should relinquiBh the rest of his claim ; that; each 
party, should bear his own costs, but that if the Court should give
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Second Appeal STo. 39 190U . ag'ainat the decree o f J. H . M im ro, A ctin g  
District Jndge. of G6davfti'i, in Appeal o ! 1899, reversing the decree
of p .  Sivaramakriahnamma, Disfcriofc M'attsif of NarsQipQ-r, in  Orij^inal Sviit F o . 351 
of 1898.
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MuTHATTi costs to tlie defendants, plaintifl and first defendant should 'bear 
ike eosts of second defendant in equal shares, and first defendant 
should bear the costs of the other defendants. Plaintiff now sued 
to establish the agreement and to recover the property. The Dis­
trict Munsif decreed in his favour, whereupon defendants appealed 
to the District Judge, who said :— ” It is contended that the suit 
agreement not being registered, is invalid and that plaintiff cannot 
therefore acquire anj interest in the property referred to therein. 
The suit is based entirely on the agreement, and if it is invalid, 
the suit must fail. Tlie agreement purports to create rights in 
immoveable property to the value of over Rs. 100 admittedly and 
ought to be registered unless for some special reason registration is 
unnecessary. The respondent’s pleader relies upon the observation 
in Binde&ri Naih v. Ganga 8aran Saku{l) î\iQ.t the provisions of 
the Eegistration Act do not apply to proper judicial proceedings, 
whether consisting of pleadings filed by the parties or of orders 
made by the Court. These remarks do not apply to this agreement. 
It is a withdrawal application upon which the Court ordered the suit 
to be struck off. The Court was not asked to give effect, nor did it 
pass any order giving effect to the terms on which,'in the application, 
the parties said they had arranged their dispute. It was open to 
the parties instead of withdrawing the suit to ask for a decree in 
the terms of the compromise. They did not choose to do this, and 
if they intended the agreement to create rights in immoveable 
property, they shoidd have had it registered. The fact found by 
the lower Oom't that the parties have acted upon it and transferred 
the property thereunder, even if true, does not affect the question.”  
He allowed the appeal and dismissed the suit.

Plaintiff preferred this Becond appeal.
V. Krishnasami Ayyar, for appellant, contended that registration 

was not necessary as the petition which had been presented to the 
Court formed part of the pleadings in the case, for which, according 
to Bindesri Nath v. Ganga Sctran 8aku[l) registration was not 
necessary under section 17 of the Eegistration Act. It was not 
necessary that it should be incorporated in the judicial proceedings 
in the sense that the Court should include it in its order on the 
petition. Judicial proceedings include 
as well as orders passed by the Court.-'

(1) 20 at p. 180.
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Sundara Ayyar and K. Subrahmania Sastri, for respondents, MuTHAyYA 
distinguislied Bindesri Naih v. Gang a Saran Sahu{l) and referred 
to Pranal Anni v. Lakshmi Anm(2) where tlie Privy Gonncil 
defined a judicial proceeding and held that unleas the order of 
the Court was pronounced in terms of the agreement, it did not 
constitute a judicial proceeding and required registration if title 
was sought to be derived under it. They contended that the Court 
had not acted on the terms of the petition in the present ease, and 
that there was no prayer for withdrawal in it.

J u d g m e n t .— W e think the decree of the District Judge is 
right. The document on which the plaintiff relies was really a 
petition for withdrawal and was stamped only as such.

If it is to be relied upon as proof of his case by the plaintiff, it 
requires to be registered under section 17 of the Eegistration Act.
The second appeal is dismissed with costs.

A P P E L L A T E  O IV IL .

Before 8ir A.rnold Whiie, Chief JMtice, and M.r, Justice Bhashyam
A y ijm ig a r o

SABHAPATHI OHETTI a n d  o t h e r s  (C l a im a n t s  Nos . 1 to  6), looi.

NAEAYANASAMI OHETTI (PiiAiNTiFP), E sspdjstdent.''*'

Oiml Procedure OoAe— A ct XXV of 1882, ss. 2V8, 279, 288— Claim x>^Jition—
“  Some interest ”  in  property attached— Order dismissing claim by mortgagees—
Letfersi Patent, art. 15— “  Judcjment ” ~~A'ppaal.

A a order passed b y  a Judge sitting ou the Original Side of tbo H igli Court 
disKiisaing' a claim prefevred undur sections 278 and 383 of the Oodo o f OiTil 
Procedure by the m ortgagees of immoveable property which lias been attached 
in execution of a decree, is subject to appeal.

Article ,15 of the Letters Patent is not rsfgtrioted by sootions 588 and 591 o f 
the Code of Civil Procedure.

I 'on r  i^erBons iRzit money on mortHagej the deed, w ith the consent o f all, 
being prepaved in favour o f one o£ them alone. It h om jrar specified the amount

(1) 20 All., 171. (3) I.L .R ., 22 M ad., 508.
*  Original Side Ai:>peal ISTo. 33 o f  1900 against tho decroo of M r, .Tustioe

j^jiephai'd, on. Olaim Petition in Civil Suit No, 58 o f 1900.
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