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APPELLATE CIVIL.
Before Mr. Justier Dowvies and Hr. Justice Boddam.,

MUTHAYYA (Prarntivr), APPELTANT,
v,
VENKATABATNAM awp avorere (DarEvpawts), RuspoNDBENTS

Registration det-——dAct IIT of 1877, s. Vi—Withdrawal petition setting out terms of
compromise jiled in Cowrt but ot yegistered—Subscquent suit jor land referred
to in the compromiss— Necessity fur veyistration.

In 1803, plainliff sned defendants for possession of eertain immoveable
property. The pavties then eutered into a compromise by the terms of which
defendants were fo give plaintilf a poriion of the property sued for. They
then #iled o petitdon in’ Jourt setbing oat the a,gree‘mrmt at which they had airived
and asking that the suit might be withdrawn, The Court thereupon ordered the
guit to be strack off the file, and made an order as to costs. The agreement
was npever registered, Plaintilf, rolying on the agrecment, now sued to have it
established and to recover poss

ssion of the property o which ho was entitled
under it :

Held, that the agreement should have hoen registered and that the suit
brought on it must fail.

Svrr for o deelaration of validity of an agreement which had been
entered into by plaintifi and defendant in a former suit, for the
recovery of immoveable property referred to in that agreement.

Plaintiff had, in 1893, brought » suib against first defendant and -

others for tho possession of certain property. In 1895, plaintiff
and first defendant filed o petition wnder seetion 878 of the Code
of Civil Procedure, sefting out an agreement to which they had
como and requesting that the snib might be * taken off the file
without being heard.” The Munsif passed the following order :—
“Bnit struck off the file.” He also ordered plaintiff and first
defendant to pay the costs of second defendant in that suit, - The
agrecaent was nob registered. It provided, énter alée, that ficst
defendant shonll'give plaintiff only a portion of the property sued
for; that plaintitl should relinquisl: the vest ot his elaim ; that each
party should bear his own costs, but that if the Conrt should give
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costs to the defendants, plaintiff and first defendant should bear
the costs of second defendant in equal shaves, and first defendant
should hear the costs of the other defendants. Plaintiff now sued
to establish the agreement and to recover the property. The Dis-
trict Munsif decreed in his favour, whereupon defendants appealed
to the District Judge, who said :—* It is contended that the suif
agreement not being registered, isinvalid and that plaintiff caunot
therefore acquire any interest in the property referred to therein,
The suit is based entirely on the agreement, and if it is invalid,
the snit must fail. The agreement purports to create rights in
immoveable property to the value of over Rs. 100 admittedly and
ought to be registered unless for some special reason registration is
unnecessary. The respondent’s pleader relies upon the observation
in Bindesri Naik v. Gange Saran Saku(l), that the provisions of
the Registration Act do not apply to proper judicial proceedings,
whether consisting of pleadings filed by the parties or of orders
made by the Court. These remarks do not apply to this agreement.
1t is a withdrawal application upon which the Court oxdered the suit
to be struck off. The Court was not asked to give effect, nor did it
pass any order giving offect to the terms on which, iu the application,
the parties said they had arvanged their dispute. It was open to
the partics instead of withdrawing the suitto ask for a decree in
the terms of the compromise. They did not choose to do this, and
if they intended the agreement to create rights in immoveable
property, they should have had it registered. The fact found by
the lower Cowrt that the partics bave acted upon it and transferred
the property thereunder, even if truc, does not affect the question.”
He allowed the appeal and dismissed the suit.

Plaintiff preferved this second appeal.

V. Kvishnasami Ayyar, for appellant, contended that registration
was nob necessary as the petition which had been presented to the
Court formed part of the pleadings in the case, for which, according
to Bindesrs Nak v. Gangs Saran Sazhu(l) registration was not
necessary under section 17 of the Registration Act. It was not
necessary that it should be incorporated in the judicial proceedings
in the sense that the Court should includeit in its order on the
petition. Judicial proceedings include pleadings |
as well as orders passed by the Court.

(1) LLR., 20 ALL71 at p. 180.
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Sundara Ayyor and K. Subrahmania Sastri, for respondents,
distinguished Bindesri Naik v. Ganga Saran Sahu(1) and referred
to Pranal Anni v. Lakshmi Anni(2) where the Privy Council
defined a judicial proceeding and held that unless the order of
the Court was pronounced in terms of the agreement, it did not
constitute a judicial proceeding and required registration if title
was sought to be derived under it. They contended that the Court
had not acted on the terms of the petition in the present case, and
that there was no prayer for withdrawal in it.

JunoMENT.—We think the decree of the District Judge is
right. The document on which the plaintiff relies was really a
petition for withdrawal and was stamped only as such.

If it is to be relied upon as proof of his case by the plaintiff, it
requires to be registered under section 17 of the Registration Act.
The sccond appeal is dismissed with_costs.

APPELLATE CIVIL,

Before Sir Avrnold White, Olief Justice, and Mr. Justice Bhashyam
Ayyangar,

SABHAPATHI CHETTI axp oruers (Cramawrs Nos. 1 1o 6),
APPRELLANTS,

2.
NARAYANASAMI CHETTI (Prarxtirr), ReEsroNnexnt.*

Oivil Procedure Code—dAct XIV of 1882, ss. 278, 279, 288—Claim petition—
“ Some iuterest ” in property attached—Order dismissing claim by mortgagees—
Letters Putent, art, 16— Judgment "——dAppeal.

An order passed by a Judge sibting on the Original 8ide of tho High Court
digmissing a claim preforred under sections 278 and 282 of the Code of Civil
Procedure hy the mortgagees of immoveable property which lius been attached
in execution of a decree, is subject to appeal.

Article 15 of the Letters Patent is nob restricted by scotions 588 and 8§01 of
the Code of Civil Proceduara.

Four persons lent momey on moriuage, the deed, with the consent of all,
being prepaved in favour of ono of thew alone. It owever specified the amount

(1) 20 AL, 171, (2) I.L.R., 22 Mad,, 508.
# Original 8ide Appeal No. 33 of 1900 against the decrae of Mr, Justice
Shephard, on Olaim Petition in Civil Sait No. 58 of 1300.
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