
Krishnama .JirDGi\[ENT.—Tie decision in 8cmhadmy. bj whicli
HARiAu District Judge considered himscK bo and was not passed -witii

MumltIr I'cfercucc to the last clanso of section 244 of tko Civil Procedure
Code, whicii clause was added by Act VII of 1888. The effect of 
tlic amendment was considered in MamJcJiam v. Tataijya{2) and ihc 
decision in Badri Narcm v. Jai Kishen I)as{^) -was referred to witli 
approval as deciding the question. Wo aro of opinion that the 
cifcet of the amcndraont is fco give the right of appeal ag-ainst an 
order determining whether a party applying for execution is or is 
not the representative of the dccree-liolder.

W q allow this second, appeal with costtj and remand tho a ppeal 
to the District Judge for disposal according to lâ ^
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APPELLATE CEIM IFAL.

Before Mr, Justice Benson and Mr. Justice Moore.

1901. ICING-BMPBEOB,
N’ovember 23.

-----------------------  V .

ALAGAIUSA.MI PATH AN and anotiibr {A oovbed).-^

Criminal Procedure Qode—Acl- V of 1898, .s. 202—Failure to “  record reasons ”  
fur 'pô <i;ponm[i i3sue of ‘jiroccif-̂  and huiuiriufj into cat:e— Irrcqnlarilij,

By section 20:i of tlic Criminal ProcedtirD Code, if a Magisfcrate is not sabislied 
as to the truth of aii offenoe lie may, 'vyheii fclic complainaiifc liaa been examinee!, 
‘ ‘ I'ecorcl his reasons, aiul may then postpone tho issue of process ”  and inquire 
into the case :

Held, that the failuro on the part o f a Magistrate to rocord his reasoiia is ut 
most au irregularity, and nnleas it in fact occasions a faihtre o f justice is not a 
ground for setting aside his order.

P e t it io n  to revise an order of a Sessiona Court. Tho order was 
as follows ;—■“ This is an application to set aside the order, dated 
25th May 1901, of the Second-class Magistrate of MadSra Town, 
dismissing petitioner’s complaint. The complaint was presented on 
10th April 1901, and on that day, complainant was examined on oath

(1) I.L.-R., 13 Mad., 511. (2) I.L .li,, 21 Mad,, 388 at p. 390.
(3) I.L.R., 10 All., 483.

* Criminal Ilevision Case No, 367 oi' 1001, under sections 4S5 and 439 o£ 
the Criminal Procedure Oode, praying th;  ̂ H igh Court to revise the order of 
H. Moberly, Sesaiana Judge of Madura, in Criminal Revision Petition. Ko. 33 
of lOOX, setting aside the order o f A . E . Eajagopala Chettiai’, Seooncl-olass Magis­
trate, Madura, in  Galeudw Cass ITo, 280 of 1901.



as required by Criminal Procedure Code, section 200. Thereupon KiNa- 
the Sub-Magistrate passed the following order:—‘ Section 406,
Indian Penal Code, preliminary inquiry, T̂otice to first accused.̂
On the 22nd April some inquiry was made and the Magistrate 
ordered certain summons to he issued,. On the 25th May he 
dismissed the complaint and, throe days later, recorded the following 
extraordinary order:—‘ I distrusted the truth of the complaint as 
there waa a case of assault preferred by one of the accused pending- 
agaiust the complainant. I resolved, therefore, to make a pre­
liminary inquiry nnder section 202, Criminal Procedure Code.
The rcMson should have been ]-scorded before the preliminary 
enquiry began. As it was not done then I do it now and utilize the 
information g-ot in the enquiry made already, so that it may not bo 
said that the reason not having been recorded the dismissal under 
Criminal Procedure Code, section 203, is not valid.’ Section 202 of 
the Criminal Procedure Code authorises a Magistrate of the first or 
second class, if he is not satislied as to the truth of a complaint to 
postpone the issue of process against the accused and to enquire into 
the case only if he has recorded his reasons for distrusting the truth 
of the complaint. The words ‘ may then postpone the issue of 
process, &c,,’ show that unless and until reasons are recorded the 
issue of process may not be postponed and no local inquiry may 
be made. An inquiry made without reasons for distrusting the 
truth of the complaint is illegal, and manifestly it cannot be made 
legal by t̂he Magistrate making certain remarks after he has 
dismissed the complaint. The preliminary inquiry made by the 
Magistrate was illegal, for he issued process to one of the accused.
In my opinion section 537 («) of the Criminal Procedure Code does 
not apply to this case, for the inquiry made by the Magistrate was 
not an inquiry under the Criminal Procedure Code, but an inquiry 
distinctly prohibited by the Criminal Procedure Code. If the 
Magistrate had recorded his reasons for distrusting the truth of 
the complaint and then made an inquiry, any error, omission or 
irregularity in the inquiry would have been saved by Criminal 
Procedure Code, section 537 (a); but here the inquiry is illegal ad 
initio. If a Magistrate, not being empowered by law in this behalf, 
tries an offender or decides an appeal, his proceedings are void.
In the present case the Magistrate made an inquiry which he was 
n.ot empowered to makê  and Tie Was manifestly not acting in good, 
faith. It appears to me that his proceedings are void. If I am 
■wrong in this it is certain that the Magistrate has acted on
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K i k g -  documentary evidence, w li i c l i .  shoald not have been admitted aa the 
Ejip̂ rol had not been proved. For these l-easons I set aside the

Sub-Magistrate’s order and dircct the present Sub-Magistrate to 
make further inquiry into the complaint/’ The case was heard hj 
a Sub-Magistrate who held it to be a false case and dismissed it 
under section 203 of the Code of Criminal Procedure.

The acousod prefeired this criminal revision petition to the 
High Court against the order of the Sessions Judge,

T. Rangacharkir for the aeeiised.
The Public Prosecutor (Mr. E, B. Powell) for the Crown.
JuPGMBWT.-—This Court: has, in its order iii th e  case of 

VBnkatesahi Naidu v. Burvasa B(mgmjyan{i) pointed o x it 'to ' the 
learned Sessions Judge that his reading of section 202, Criminal 
Procedure Code, is inoorrect. The Magistrate had jurisdiction to 
act under section 202 and his failure to record his reasons w as at' 
most an irregularity, and unless it, in fact, occasioned a failm’e of 
justice it could be no ground for setting aside his order. The 
Sessions Judge does not suggest that the order was wrong on the 
merits and w e see no reason to hold that it was bo.

We set aside the order of the Sessions Judge, dated 5th 
September 1901.
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APPELLATE CIVIL.

Before Sir Arnold White  ̂ Chief Justice  ̂Mr, Justice Davies md 
Mr. JmUoe Moore.

September N A RAY AN AS AMI B E D D I  (D e fe n d a n t) , A p p e lla n t ,
2, 3.

OSUEU HEDDI ( P l a i n t i i ’f ) ,  E e spo nd en t .*

Xetters Pafent, Art, 15— “ Judgm ent"— Revision petition against decree in mnall 
cause suit—Difference o f opinion— A'ppeal— Qivil Procedure Code— A ct X IV  of 
1882, s. 573— Contract A ct—Act IX  o f  1872) s. 1'2f—Sight to recover m oney had 
and received to use unaffected by section T̂2.

Tiie plaintifE ia a sm air cause suit baying obtaiaed a decree, tliQ defendant 
filed a civil revision petition in  the Higli Coui’t. A t tbe lieaving "by a Benoli, one

(I) Oriminal Revision Case No. 263 of 1901, (im roported).
'* Appeals Nos. 1 and 3 of 1900, under section 15 of the Letters Pafcentj against 

the judgment) of Mr. Justice Boddam, :a  Civil Eevisiou Petitions Nos. 59 and 60 
o f 1899 preferred uiider section 25 of the Provincial Small Cause Courts A.ctj to 
reviBQ the decrees of A. Kuppasami Ayyan^ar, D istrict M nnsif o f  Sholiuglmi'i in 
Small Gatiso Suits Nos, 6S9 and,680 o f 1898,


