
■VOL. X X V . ] MADRAS SEBIES. 515

for upwards of twelve years, it was held that lie had acquired a 
right of permanent occupancy as regards that land also, by the 
operation of the law of limitation.

It will thus he seen that in the cases above referred tô  in which 
it was held that title to a right of permanent oceupanoy in land 
subject to the payment of a fixed rent was acquired by the 
operation of the law of limitation, the person who thus acquired 
title was, at the time from which the period of limitation was 
reckoned, in possession of the land really as a trespasser under 
an invalid lease or under a lease which prior thereto had been 
determined either by the landlord having given, notice to quit 
or otherwise.

The District Judge having disposed of the appeal on the 
preliminary question of limitation, alone, which forms the subject 
of the seventh issue, and as his finding on that issue oanuot be 
supported, the decree is reversed and the appeal remanded to him 
for disposal according to law  ̂ with reference to the remaining 
issues in the case. The costs of this second appeal will abido and 
follow the result.
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Before Sir Arnold White, Chief Justice.

m  BJS LAKSHMINARATANA AMMAL, Deceased.^-

C o u r t  F ees  A c t — A c t  V I I  o f  1 8 7 0 , sch ed . I ,  i tem  11 — W ill  by h u sh a n d  co n fer r in g  

g en era l p m v er  o f  a p p o m tm e n t  ofer a  fu h id  on  h is  ‘w ife—  P a y m e n t  o f  p r o b a te  

d u ty  o n  th e  fu n d  on  th e  htishand’ a d e c ea se— ^Exercise o f  th e  p o w e r  by th e  w if e  

hy w i l l— D ecea se  o f  w if e — L ia b i l i t y  o f  h e r  e s ta te  f o r  prohatfl dvit/ in  r e s p e c t  o f  

th e  ^ o w e y — p r o p e r t y . ”

B y  his w illj A  directod th a t  B s . 7 ,000  out of his property slionld bo le n t  out 

a t iufcerest, th a t the in terest derived from  tim e to tim e should b e  added to tha  

prinoipal am ount) and that tlxo am ou nt so  accruing should be pa id  to  whoovei' 

B , his w ife , b y  her w ill, should appoiixt. A  died an d  iris will w as proved , probate  

d n ty  being paid on the prin cip al ainotint o f  E s . 7 ,000 . 1-3 executed a w ill i)i w hich  

sh e  exercised the po-vrer of a p p oin tm en t and also died. H e r  executor now  applied  

fo r  probate o f her will, and th e  question Tras raised  w hether he wa.8 liable to  p a y  

pyobate diity  on the fa n d  or an y  part th ere of :

1902.
February

14.

T e sta m sn ta i'j  Petifcion I fo . S8 of 1902 .



I n  re. H eld , that- the powei' of a-ppoiiifcmenfc created by tlie w ill was propei'ty, w itliiii

L .ik sh m il  m eaning o f  section 11 o f tlio C ourt F e e s  A c t  and th e estate o f tlic testatrix

'' liable to jjrobate duty in rospect tlieroof.

I n  the goocU o f  Q eorge, (6 E .L .E ., A p p x ., 13S), com m en ted  on.

P e t it io n  for  probate. Tlie facts o f the case are set ou t in  th e  

lieadnote an d  in t lie  jndgoierLt.

JTTDGMENT.— In tliis case the testatrix hy her will exercised a 
general power of appointment created hy the will of her deceased 
hushand. The will of tlie testatrix recites that hy the will of her 
deceased hushand it was stated that Rs. 7,000 out of his property 
slionld he lent out on interest, that the interest derived from time 
to time shoald be added to the principal amoimt and that the 
ain,ount so accruing shonld he paid to thosa whom the testatrix 
might appoint by will. The fond has been paid into Court under 
an order made in a suit to administer the hasliand’s estate and 
now stands invested in Govornment promissory notes. The will 
of the testatrix appointed an executor and directed that he should 
take the aforesaid amount”  after payment of debts and funeral 
expenses, should pay certain specified amounts to certain specified 
persons and the residue to A. B,

On the death of the husband of the testatrix, his will was 
proved and probate duty was paid on the principal amount of 
Es. 7,000. The executor appointed by the will of the testatrix 
now applies for probate of her will, and the question is whether the 
executor is liable to pay probate duty on the fund or any part 
thereof. Under item 11 of the first schedule to the Court Eees 
Act, the fee payable is a percentage on “ the amount or value of 
the property in respect of which the grant of probate is made.’  ̂
The form, in schedule I I I  (which was first introduced in the 
amending Act of 1899} requires the executor to state on affidavit 
that he has truly set forth all the property' and credits of which 
the deceased died possessed or was entitled to at the time of his 
death and which had oomo or were likely to come to the hands of 
the exeeutor.

In my opinion the testatrix’s power of appointment to the 
fund is “  property ”  within the meaning of item 11 of the schedule 
and of the statutory form of affidavit as to valuation. It  seems to 
me that section 190 has no application since the grant which is 
now applied for is clearly not a “rlike grant to that which was 
obtained in jrespeot of the huehand’s estate. The two estates ate
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different. TKere appears to be a confliot of aiitlioiity upon the jn re
question wliethei'j where a general power of appointment over a
fund is exercised h j  will, the -a.ppointed fund passes to the executor, MsrAi..
as executor. For the purposes of section 9, suh-saction (1), of the
English Finance Act, 1894, Buckley, J., has held that it does;
see In re Moore(l), whilst Kekewich, J., and Byrne, J., have held
thit it does not, see In re Treasure{2), In re Maddoclz (3) and In
re Poicer{4t). It is not necessary, however, to discuss these decisions
since, as it seems to me, the question turns on whether the general
power of appointment which the testatrix enjoyed is “  property in
respect of which the grant is applied for. I think it is. “ Property
is the most comprehensive of all terms which can be used, inasmuch
as it is indicative and descriptive of every possible interest which
the party can have” per Langdale, M. E., in Jones v. 8hmner(b),
The testatrix took no life interest under the will of her biisband, 
but it is clear that the power gave her an interest which she can. 
exercise to her own advantage. For instance, she might havo 
contracted debts and made the creditor one of the appointees.

Under section 27 of the English Wills Act, a gift of all a 
testator’s property passes everything over which he has a general 
power of appointment, and, under section 78 of the Indian Succes
sion Act, a general bequest of property includes property as. to 
which the testator has a general power of appointment by will,
An enactment which imposes a duty or a penalty must no doubt 
be construed strictly, but I  see no good reason for placing a more 
restricted interpretation on the word “ property”  as used in the 
schedule to the Court Eees Act than that which the Legislature 
has declared it shall bear for tho purpose of the construction of a 
will. W ith regard to the case of In the goods of George(Q) to which 
my attention was called by Mr. King, all I  can say is that I find 
myself unable to agree with it. In that case the widow took a 
life estate with a power of appointment by deed or will among 
children. Sir Richard Couch was of opinion that the words in the 
schedule to the Indian enactment if read literally would make the 
property over which the power was exercised liable to duty, but he 
oonsidered the ease to be substantially the same as if it had arisen 
xmder the English Act (36 Greo. I l l ,  cap. 52, s. 18), and he held
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In re that dutj was not payable on the authority of .Drah v. The
l.aksiuii- Jittorne'ij-'GeneraMl). Under the will iu qu.estioji in that case
Js A-K) A j A i\ A
AMijAL. there was a life interefcst to tho toatator’s daughter witli a power of

appointment b j  will among sncli persons as the daughter might 
appoint other than certain persons named in the will. The House 
oi Lords, affirming the Court of Exeheq^uer (see Constables, 8fc., of 
Ghorlton v. Walker{2), held that, the property appointed by the 
daughter was not liable to duty. This decision turned ontirel}  ̂
upon the con.Btriiotion, of section 18 of the Act of Geo. III . The 
enactment which was iu force when the ease of In the goods of 
George{S) was considered by Sir Richard Couch was 23 Viot., cap. 
XV, s. 4, and this enactment expressly provides that duty shall be 
payable in respect of the personal estate which any person disposea 
of by will under any authority enabling such person to dispose of 
the same as he thinks fit.

I decide this case upon the short ground that the power of 
appointment created by the husband is property within the 
meaning of that word as used in the Court Fees Act, and I  hold 
that the estate of the testatrix is liable to probate duty in respect 
thereof.

As regards funeral expenses I  think Be. 200^may be allowed 
free of duty.

Mr. H, G, King—Attorney for petitioner.
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