
SuuTA- first defendant, and were for a year only and had expired before
 ̂ the suit was filed. But even if the leases were subsisting- leases

'>'• ffranted after the father’s death it would make no difference in
T.UOIAJ7KA. . , . nil •the decision of the present question. Ihe proviso to section 42, 

Specific Belief Act, prohibits the Court from granting a declara­
tion like that asked for in this suit “  where the plaintiff being able to 
seek further relief than a mere declaration of title omits to do so.”  
Here it was open to the plaintiff to have sued for partition of 
his share in the joint family property, if it was joint family 
property as alleged by plaintiff. That was a further relief of a 
very substantial character, and even if the land were in possession 
of tenants entitled to continue in occupation it would be no bar 
to a partition of the property among the members of the family, 
the tenant’ s right of ocoupation, if any, not being affected by such 
partition. We do not think that the suit is one in which we 
should allow the plaint to be amended at this stage and the suit 
converted into a partition suit, as the objection was taken from 
the very beginning and plaintiff notwithstanding- persisted in 
contiDuing the suit as framed.

On the preliminary ground stated above we must set aside the 
decree of the Subordinate Judge and dismiss the plaintiff’s suit 
against all the defendauts with costs throughout.

No order is required on the memorandum of objection.

506 THE INDIAN LAW EBPOETS. [VOD. xxy,

A P P E L L A T E  C IY IL .

'Before Mr. Justice Benson and Mr. Justice Bhashjam Ayyangar. 

1901. KRISHNA AYYAE (Pbtitionue—Defendastt No. 1), Appellant,
N ovem ber 26 ._________ I?*

MUTHTJSAMI AYYAE (Oountee-Pbtitionbr—Plaintifp), 
E e s p o n d e n t .*

Trani^fer a f Propert)/ A c t — A c t  I V  o f  1 8 8 2 , a. 8 9 — O rd er ahnnlufe f o r  aalc — N o tic e  to  

d e fen d a n t o f  a p p lic a tio n — P ra c tice .

liTotice need not be giYen to a defendan t before an order abso lu te  for aale ia 

m ade under eeotion 89 o f th e  Transfer o f P roperty A c t.

*  C ivil M iecellaneons Second A ppeal ^To. 3-i of lO O l, aga in st th e order of 
G . I*. S . Pow er, D istrict Judge of T anjore, in  Civil M iecellaneous A p p e a l N o . 675  
of 1900  affirm ing the order o f A ; E a ja go p a la  A yyar, D istrict M n n sif o f  M a ya v a ra m , 
j.n..Mi0oellaneoiis Petitiojs H o . 780  of 1 9 0 0  (O riginal S n it H o . 2 1 6  o f 1 8 9 9 ) ,
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P e t i t i o n  under section 305 of the Code of Civil Procedure, by 
a judgment-deMor, for postponement of a sale to enaule him to 
raise the auiount due. The decree, -which had heen passed on a 
hypothecation bond, allowed six months for payment, which period 
had expired. Petitioner relied upon the fact that he had received 
no notice of the proceedings taken by plaintiff for the passing of 
an order absolute. The District Munsif held that no notice was 
necessary and rejected the petition. The District Judge, on appeal, 
said: —“ I do not think the District Munsif is wrong. Section 
89 of the Transfer of Property Act does not say that notice must 
he given before an order absolute for sale ia made and I cannot, 
therefore, hold that the omission to give notice makes such order 
illegal.”  He dismissed the appeal.

Defendant No. 1 preferred this second appeal,
Kasturiranga Ayyangar for appellant.
Sivasami Ayyar for respondent.
J u d g m e n t .— The application having been made w ith in  one year 

after the passing of the decree, no notice of the application for an  

order absolute for sale is necessary. Section 89 of the Transfer of 
Property Act does not require any notice to be given. W e may 
add that the appellant does not show that he was in any way 
prejudiced by the want of sucE notice.

We dismiss the appeal with costs.

A P P E L L A T E  C IV IL .

Mefcre Mr. Justice Bhmhyam Ayyangar and Mr. Jmtiee Moore. 

BESHAMMA SHETTATI a n d  others ( P la i o t ip p s ) ,  A ppellants.
V.

GHIOKAYA HEG-ADE aicd o t h e r s  (D ep en d an ts N o s . 1 
AND 3 TO 8 ), RESPOITOEISrTS.' '̂

Limitation Act—Act XV of IS*/7, scheil. II, art. 139—Giaim for more thmt 
twelve years by tenants from year to year of occv.panci/ rights, to
IcnowleAge of landlord—Determination of lease-

A  persoD w lio liixa law fu lly  com e into possession o f la n d  as tena nt from  yea r  

to  year or fo r  a te rm  of yeara, or aa m o rtga g ee , cannofc, b y  Betting u p , during th e

^  S e c o n d  AiDpeal N o . 4S'j3 o f 1 9 0 0 , against th e  tlecreo of J. W . F . D am erga e , 
D istrict J u d g e  o f Soutli C anara, in  A p p e a l S u it N o . 197 of 1 8 9 9 , afiirm ing th e  

decree of M . D e v a  E a o , A c tin g  D istrict M a iis if o f  K im dapur, in  O riginal Suit  

Ho. 200 of 1898.

1903. 
Pobrnary 

4, 14.


