
VnuEAQHAVA Siindava Ayydr and K  Srinwasa Ayycmgar for appellant."
Ayvangas Krkhnamini Ayyar for lespondoiit.

KANAGATALI4 Jhdom KN1,—■ Wo floubt wliGthei' the failure to state tlie place 
where the distrained property is kept can ever be a ground for a 
suit under section 18 of the Eeut Recovery Act to set aside the 
distraint. The appropriate remedy seems rather to be, under 
section 17 of the Bent Eeeovery Act, to apply to the Collector for 
an ord er to restore the distrained property to the owner, if such 
omission was a material irregularity. However that may be, v/e 
are satisfied that, in the present case, in which the property 
diRtrained consisted of some small jewels, tlie statement that tljey 
were “  with the distrainer ”  was a sufficient statement of the place 
where they were kept, within tiie meaning of section 15 of the Act. 
It is difficult to see what more infomation the plaintiff could have 
required for any practical purpose. Moreover^ tliis objection wavS 
not taken before the Deputy Collector or even in the grounds of 
appeal to the District Judge j a fact which show's clearly enough 
that it was of no real materiality in the eyes even of the plaintiff.

A b the District Judge decided the appeal on this preliminary 
point, we set aside his decree and remand the appeal for disposal 
according to law. Costs in this Court will abide and follow the 
result.

504 THE m V U N  LA.W  i^EPOBTS. [YOL. IXV.

A P P E L L A T E  C IV IL .

Before Mr. Justice Benson and Mr, Justice Bhashymn Ayymigar,

1901. S U R y A N A B A Y A I S !A M U E T I  a n d  a n o th e r  (D ei?e n i)awts

Hovember IS. H o s, 2 AND 3), A p p e x xaNTS,

TAMMANNA a t o  a n o t h b e  (P ia in t iiw  a n d  D e f e n d a n t  N o . 1), 

Bbspondents.’̂ '
S p ed iic  R e l i e f  A c t— A c t  I  o f  1877 , s. '42— S u it  f o r  d e c la ra tio n  o f  in v a l id i t y  o f  w il l  

on gro'und th a t i t  h ea u ea th ed  fa m ily  p r o p e r t y — N o c la im  f o r  p a r t i t i o n — M d in -  

t c i i w H l i t y — ■Emdn> L a w — ISxistenca o f  leases over  fa m ily  p r o p o r t y  n o  har to  

p a r t i t i m ,

Plaintifi sued his ’brother, M s sister an d  M b brothei'’ s aoxij fo r  a  deolarafcion of  

in.validity of a  w ill w M oh parported to  h a ve  beeii executed by kia la to  fatlier , by  

•whioh certain p ro p eity  bad been beq aeatlied  to  one of tk e  defendantB. P laintiS

* Appeal No. 96 6£ 1900 against tlie deoreo of 0. G, Kuppusami Ayynrj 
gabQraiji!i,t0 judge o£ Oocsi,na.cla, in Original Stiif) No. 61 Qf 1B98,



claim ed tliat tlic  property w as a n c e str a l; tliat he w as entifclod to  h is share in S u r y a »

it  b v  riffht of snrvivorship and that the testator had no pow er to  beq u eath  it , n a u a y a >ja«ÎTRTI
N o claim  w as m ade in the plaint foi’ partition  of th e property , w hich w as stated

to he in the possession of tenants nnder leases granted by  plalufcifl: and first T a iim a n n a ,

de fe n d an t:

H eld , th at th e  suit w as barred b y  the proviso  to section 42 o£ th e  Speciflo

B elief A c t, inasuinch as p laintiff m ig h t have sued for partition  of his share in

w hat he claim ed to be the joint fam ily  property . E v en  though the land  w ere in  

the possession of tenants entitled to continno in  oecapation under subsisting' 

leases, th at w ould be no bar to a partition  of the property  am on g th e  m em bers  

of th e fam ily..

S u i t  for a declaration tliaf. a will was illegal and invalid. Plain*- 
tiff and first dofendant were "brctliPrs, "being sons of one Yenkatarat- 
nam Garn, deceased; third defendant was their sister; and the 
second defendant was the son of first defendant. PlaintiiT charged 
defendants witli having fahricated a will by which the late 
’Venhataratnam G-arn purported to heqneath to second defendant 
the property which had fallen to Venkatarafcnam in a division 
with his brothers in 1895. He claimed that the property was 
ancestral; that he was entitled to it hy right of survivorship and 
that the testator had no pow er to Ijeqaeath it. Defendants 
pleaded the genuineness o f the w ill, and claimed that the property 
bequeathed by it was the self-acquired property of the testator 
and not ancestral. They also contended that the suit was barred 
by section 42 of the Speoifio Relief ziot, inasmuch as it was for a 
declaration without a further claim for possession of the property.
The Subordinate Judge held that the suit was maintainable as 
the property was in the possession of tenants who had executed 
leases in favour of plaintiff and first defendant. He declared 
that the will was illegal and invalid.

Defendants Nos. 2 and 3 preferred this appeal.
V. Krishnasami Ayijar and A> agahlmshanam for appellants.
Siindara Ayyar and K. Subrahmania Sastri for respondent No. 1.
Raghava Ayyangar for respondent No. 2.
J u d g m e n t .— A preliminary objection is taken that th e suit is 

barred by the proviso to section 42 of thu Speoifio Relief Act, ,lt77.
An issue was raised on this point in the lower Court, but the 
Subordinate Judge held that the objection was invalid, because the 
lands in suit were in the possession of tenants under leases granted 
by plaintiif and first defendant.

We are unable to concur in tfi,is view. The leases, we observe, 
were granted jin the life-time of the father of the plaintiff and
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SuuTA- first defendant, and were for a year only and had expired before
 ̂ the suit was filed. But even if the leases were subsisting- leases

'>'• ffranted after the father’s death it would make no difference in
T.UOIAJ7KA. . , . nil •the decision of the present question. Ihe proviso to section 42, 

Specific Belief Act, prohibits the Court from granting a declara­
tion like that asked for in this suit “  where the plaintiff being able to 
seek further relief than a mere declaration of title omits to do so.”  
Here it was open to the plaintiff to have sued for partition of 
his share in the joint family property, if it was joint family 
property as alleged by plaintiff. That was a further relief of a 
very substantial character, and even if the land were in possession 
of tenants entitled to continue in occupation it would be no bar 
to a partition of the property among the members of the family, 
the tenant’ s right of ocoupation, if any, not being affected by such 
partition. We do not think that the suit is one in which we 
should allow the plaint to be amended at this stage and the suit 
converted into a partition suit, as the objection was taken from 
the very beginning and plaintiff notwithstanding- persisted in 
contiDuing the suit as framed.

On the preliminary ground stated above we must set aside the 
decree of the Subordinate Judge and dismiss the plaintiff’s suit 
against all the defendauts with costs throughout.

No order is required on the memorandum of objection.
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'Before Mr. Justice Benson and Mr. Justice Bhashjam Ayyangar. 

1901. KRISHNA AYYAE (Pbtitionue—Defendastt No. 1), Appellant,
N ovem ber 26 ._________ I?*

MUTHTJSAMI AYYAE (Oountee-Pbtitionbr—Plaintifp), 
E e s p o n d e n t .*

Trani^fer a f Propert)/ A c t — A c t  I V  o f  1 8 8 2 , a. 8 9 — O rd er ahnnlufe f o r  aalc — N o tic e  to  

d e fen d a n t o f  a p p lic a tio n — P ra c tice .

liTotice need not be giYen to a defendan t before an order abso lu te  for aale ia 

m ade under eeotion 89 o f th e  Transfer o f P roperty A c t.

*  C ivil M iecellaneons Second A ppeal ^To. 3-i of lO O l, aga in st th e order of 
G . I*. S . Pow er, D istrict Judge of T anjore, in  Civil M iecellaneous A p p e a l N o . 675  
of 1900  affirm ing the order o f A ; E a ja go p a la  A yyar, D istrict M n n sif o f  M a ya v a ra m , 
j.n..Mi0oellaneoiis Petitiojs H o . 780  of 1 9 0 0  (O riginal S n it H o . 2 1 6  o f 1 8 9 9 ) ,


