
APPELLATE CIVIL,

Before Mr. Justice Benson and Mr. Judice BhmJujaui Ayyangar.

YIBABAGHAuYA AYYANGrAR ( D e f e n d a n t ) ,  A p p e l l a n t ,  1901,
ITovemlDer 1,<0. __ ____

KANAQ-AYALLI AMMAL ( P l a i n t i f f ) ,  R e s p o n d e n t ,^

R en t R ec o v e r  A c t  (M a d r a s )— A c t  V I I I  o f  1865 , ss . 15, 1 7 , 18— S ta tem en t o f  •place in  

w h ich  d is tr a in e d  fr o 'g o r ty  is  k ep i— ‘ 'T h e  p r o p e r ty  is  w ith  th e  d i s t r a i n e r ” —'

S u ffic ien cy — M a in ta in a H li ty  o f  s u it .

I n  a suit institu ted  under section 18 of tlie  S e n t  Eeoovery A c t  to set aside  

a distraint on th e ground th a t i t  h a d  been illeg a lly  carried out, plaintifi! com 

plained th at th e auth ority  to d istrain  did no t contain  th e  particu lars required  

b y  secbion 15 of the A c t. The iJroperty, w hich consiBted of som e sm all jew els, 

was described as being “  w ith  th e distrainer ”  :

H eld ,  th at -Hith regard to iwoperfcy o f tliis description th e sta te m e n t was 

suffi-cient.

W h eth er the faihire to  state th e place w here property w hich h a s been  dis» 

trained is k e p t is a ground for a suit under section  18  of the E e n t R e co v e ry  A c t  

to set aside th e  distraint.— Q usere.

Suit under section 18 of the Eent Eeoovery Act, to set aside 
a distraint. The Deputy Collector found that there were no 
grounds to set it aside and dismissed the suit. Plaintiff appealed 
to the District Judge who said; — There are several grounds 
of appeal, but it is unnecessary to consider more than one, the 
allegation that the distraint was made illegally. Under section 
15, Act VIII of 1865, the distrainer is bound to furnish the 
defaulter with a copy of his authority to distrain, with various 
particulars, among others, the name of the place in which the 
distrained property is kept. This was not done in the present ease, 
the entry in the copy given to the plaintiff being ‘ The property 
is with distrainer’. I am of opinion that this is a material 
irregularity. The defaulter is entitled to know the actual place 
in which the property is kept, and a statement that it is with the 
distrainer, gives no information on the subject. The distraint was 
therefore illegal, and the plaintiff is entitled to have it set aside.”
He reversed the judgment of the lower Court.

Defendant preferred this second appeal.
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*  Second A p p ea l N o . 1 0 9  of 1 901  again st th e  decree of G . W .  E lp hiustone , 
A c tin g  D istrict Judge of T rich in opoly , irf A p p ea l Suit ITo, 118 o f 1 8 9 9 , rev e rsin g  
th e  decree of P . D orasam i, D e p u ty  C ollector of A riya lu r, in S u m m a ry  S u it JTo. 1 

o f 1 8 9 9 .

38



VnuEAQHAVA Siindava Ayydr and K  Srinwasa Ayycmgar for appellant."
Ayvangas Krkhnamini Ayyar for lespondoiit.

KANAGATALI4 Jhdom KN1,—■ Wo floubt wliGthei' the failure to state tlie place 
where the distrained property is kept can ever be a ground for a 
suit under section 18 of the Eeut Recovery Act to set aside the 
distraint. The appropriate remedy seems rather to be, under 
section 17 of the Bent Eeeovery Act, to apply to the Collector for 
an ord er to restore the distrained property to the owner, if such 
omission was a material irregularity. However that may be, v/e 
are satisfied that, in the present case, in which the property 
diRtrained consisted of some small jewels, tlie statement that tljey 
were “  with the distrainer ”  was a sufficient statement of the place 
where they were kept, within tiie meaning of section 15 of the Act. 
It is difficult to see what more infomation the plaintiff could have 
required for any practical purpose. Moreover^ tliis objection wavS 
not taken before the Deputy Collector or even in the grounds of 
appeal to the District Judge j a fact which show's clearly enough 
that it was of no real materiality in the eyes even of the plaintiff.

A b the District Judge decided the appeal on this preliminary 
point, we set aside his decree and remand the appeal for disposal 
according to law. Costs in this Court will abide and follow the 
result.
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Before Mr. Justice Benson and Mr, Justice Bhashymn Ayymigar,

1901. S U R y A N A B A Y A I S !A M U E T I  a n d  a n o th e r  (D ei?e n i)awts

Hovember IS. H o s, 2 AND 3), A p p e x xaNTS,

TAMMANNA a t o  a n o t h b e  (P ia in t iiw  a n d  D e f e n d a n t  N o . 1), 

Bbspondents.’̂ '
S p ed iic  R e l i e f  A c t— A c t  I  o f  1877 , s. '42— S u it  f o r  d e c la ra tio n  o f  in v a l id i t y  o f  w il l  

on gro'und th a t i t  h ea u ea th ed  fa m ily  p r o p e r t y — N o c la im  f o r  p a r t i t i o n — M d in -  

t c i i w H l i t y — ■Emdn> L a w — ISxistenca o f  leases over  fa m ily  p r o p o r t y  n o  har to  

p a r t i t i m ,

Plaintifi sued his ’brother, M s sister an d  M b brothei'’ s aoxij fo r  a  deolarafcion of  

in.validity of a  w ill w M oh parported to  h a ve  beeii executed by kia la to  fatlier , by  

•whioh certain p ro p eity  bad been beq aeatlied  to  one of tk e  defendantB. P laintiS

* Appeal No. 96 6£ 1900 against tlie deoreo of 0. G, Kuppusami Ayynrj 
gabQraiji!i,t0 judge o£ Oocsi,na.cla, in Original Stiif) No. 61 Qf 1B98,


