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Before Mr. Justice Benson and Mr. Justice Bhashyan Ayyangar.
VIRARAGHAVA AYYANGAR (DrrENDANT), APPELLANT,

.

KANAGAVALLI AMMAL (Pramnrire), ResPoNDENT,*

Rent Recovnry Act (Madros)—det VIII of 1865, ss. 15, 17, 18—Btatement of place in
which distrained property is kept—* The property is with the distrainer ¥~
Suficiency—Maintainability of suil.

In' a suit instituted under scction 18 of the Rent Recovery Act to set aside
a distraint on the ground that it had been illegally carried out, plaintiff com-
plained that the authority to distrain did not contain the particulars required
by section 15 of the Act. The property, which consisted of some small jewels,
was described as being “ with the distrainer ” :

Held, that with regard to property of this description the statement was
sufficient.

Whether the failure to state the place where property which has been dis-
tyained is kept is a ground for a suit under section 18 of the Rent Recovery Act
to set aside the distraint.—Quaere.

Surr under section 18 of the Rent Recovery Act, to set aside
a distraint. The Deputy Collector found that there were no
grounds to set it aside and dismissed the suit. Plaintiff appealed
to the Distriet Judge who said:—There are several grounds
of appeal, but it is unnecessary to consider more than one, the
allegation that the distraint was made illegally. Under section
15, Act VIIT of 1865, the distrainer is bound to furnish the
defaulter with a copy of his authority to distrain, with various
particulars, among others, the name of the place in which the
distrained property is kept. This was not done in the prosent case,
the entry in the copy given to the plaintiff being ‘The property
is with distrainer’. I am of opinion that this is a material
irregularity. The defaulter is entitled to know the actual place
in which the property is kept, and a statement that it is with the
distrainer, gives no information on the subject. The distraint was
therefore illegal, and the plaintiff is entitled to have it set aside.”
Iie reversed the judgment of the lower Court.
Defendant preferred thissecond appeal.

# Becond Appeal No. 109 of 1001 against the decree of G. W. Elphinstone,
Acting District Judgeof Trichinopoly, iff Appeal Suit No, 113 of 1899, reversing
the decree of P. Dorasami, Deputy Collector of Ariyalur, in Summary 8uit No. 1
of 1899.
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Sundara dyyér and K. Sréinivasa Ayyangar for appellant. ™

V. Rrishnasami Ayyar for yespondent.

Jvpement.— We doubt whether the failure to state the place
where the distrained property is kept can ever be a ground fora
suit under section 18 of the Rent Reecovery Act to set aside the
distraint. The appropriate remedy seems rather fo be, under
section 17 of the Rent Recovery Act, to apply to the Collector for
an order to restore the distrained property to theowner, if such
omission was a material irvegularity. However that may he, we
are satisfled that, in the present case, in which the property
distrained consisted of some small jewels, the statement that they
were ¢ with the distrainer ”” was a sulficient statement of the place
where they were kopt, within the meaning of section 15 of the Act,
It is difficult to see what more information the plaintiff conld have
required for any practical purpose. Morcover, this objection was
not taken before the Deputy Collector or even in the grounds of
appeal tv the Distriet Judge, a fact which shows clearly enough
that it was of no real materiality in the eyes even of the piaintiff.

As the District Judge decided the appeal on this preliminary
point, we sct aside his deeree and remand the appeal for disposal
according to law. Costs in this Court will abide and follow the
resnlt.
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Before Mr. Justice Benson and My, Justice Bhashyam Adyyangar,

SURYANARAYANAMURTI anp avormer (DEFENDANTS
Nos, 2 AND 3), APPELLANIS,
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TAMMANNA awp anorser (Pramriee axp Drrmnpaxy No. 1),
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Specific Relief Act—~Act T of 1877, s. 42-—8uit for declaration of invalidity of will
on ground that o6 bequeathed family property—No claim for partition—Main-
taimability—dindu Law—Ewistence of leases over family property no bar to
partition.

Plaintiff sued his brother, his sister and his brother's son, for a dooclaration of
invalidity of & will which purported to have been exeountod by his late father, by
which certain property bad been hequeathed to one of the defendants. Plaintiff

* Appeal .No. 96 of 1800 againsh the deeree of C. ¢ Kuppuseni Ayyex,
. Bubordinate Judge of Uocanada, in Qriginal Suit No. 61 of 1898, '



