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Before Mr, Justice Benson and Mr. Jmtke Bhaskyam Ayyangm\ 

1901. K E L A P F A N  ( D b f b n d a s t  No. 2 ), A p p e l la n t ,
Ootobtir 28.
--- --------

M A B H A . V 1  A5TD O T H ER S ( P L A m T I F F S  A N D  D E F E N D A N T  N o ,  1 ) ,  

E esposdents.̂ '

Malabar Laiv— ICul/miiord lease fo r  indefinite period— Ciis/oiviarT/ law as to durit- 
iion of luaite— Limitation Act— Act X V  o f 1877, scked. II, art. 139.

f?y tlie fjnstomary law of Malabai’, a, tenant; iindei' a kaiiom or kuikauom 
lease, is entitled not to be roclecmed or ejccted until the expiration o f twelve yearis. 
But where no timo is fixed for tlie duration o f the lease ifc does not. under tbo 
onstomary law, clotorinino on tlie expiration o f twolvs years from  its dale,

A kuiknnom lease was granted in  ISfS , no time being iixed fo r  its determina
tion. In 189!], & suit was bro:igKt to rocovor tlio land, on paym ent o f  the value 
o f improvonaenfg, when iho defence o f  limitation was set ^̂ p. It was contended 
that t,ho kaikanoin leasje determinod, by tlio ens'oinary law o f Malabar, twelve 
years from its date, namely in 1885, and that aa the auifc had not been instituted 
within twelve years o f that date, ife wa« ban-ed under lU'ticle 139 o f  ech.edBl@ 
11 to t,he Limitation A c t :

Held, that the saifc was not barrod.

Suit to rocovor a paramba, on payment of the value of improve- 
meats. A kiiikanom lease of the land had been granted in 1873, 
no time being fixed for ita determination. The defence of 
limitation was sot up, but tho Muiisif held that the suit was not 
barred an.l doerood in plaintiff’s favour. The District Judge on 
appeal confirmed that deeree.

.Defendant No. 2 preferred this second appeal.
t/. X. Efjsaw fot appella.nt.
Bi/ru Nambiar for respondents Nos. 1 and 2.
Ju d gm en t.— Two grounds are urged bsfore us in support of 

the secoud appeal.
The tirst is that the memorandum of Second Appeal No. G75 

of 1884 preferred by one of the three defendants was confined 
to that portion alone of the property comxjriaed in the suit in 
which the defendant was interested, and that therefore the
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*  Secoiitl xVppeal 571 o f 1900 against the debree o f A . Thom pson, Distriot, 
Judge of ITortli Malabar, in Appeal Suit F o. 452 o f 189&, afSrming the deoree o f 
M. Mtindappa Bang'era, Disfcriot Muttaif or TeJlioheyiy, iu O n giu al Suit SI o f 
X899.
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reversal of tlie lower Appellate Ooart’s decree and tke restoration Kblai’pak 
of the decree of the Court of First Instance by the High Court 
should be construed as limited only to such portion. This 
point was not taken in the lower Courts and wo cannot allow it 
to bo now set up, as it involves a question which cannot be 
determined without admitting additional evidence.

The second point ui’ged is that the plaintiff’s suit is barred 
by limitation, under article 139 of tho Limitation Act, as it was 
not brought within twelve years from 1885 when it is contended 
that the kuikanom lease granted in 1873 determined by efflux 
of tho time limited by the lease. There is no time fixed in 
tho lease, and we are not prepared to say that a kuikanom lease, 
in which no term, is fixed, is determined on the expiration of 
twelve years from its date. The customary law of Malabar 
requires that a tenant under a kanom or kuikanom lease should 
not bs redeemed or ejected until the expiration of twelve years 
from its date, but it docs not dctermino the lease at tho expiration 
of tho twelve years.

The second appeal fails and is dismissed with costs.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice  ̂and Mr. Justice Davies. 

'VENKATA PAPAYYA EAO (P jlaintiit) , A p p e l l a n t ,

I?,
VENKATA SUBBAYYA (D e f e n d a n t) , E e sp o n d e n t .*

Rent Recovery. A e i (^Madras)— Act V l l I  of 1865, ss. 10, 6 9 —Adjiidicaiion that 
plaintiff has fa iled  io prove default bij defendant— “  Judgment ’ ’— Appeal.

An order passed under section 10 o f the Eenfc R ecovery A ot which amounts 
to  an adjudication that tlio plaintiff lias failotj to prove defaulfc on behalf o f tha 
defendant, is a judgmen.t within tlio meaning of section 69 o f the A ct and an 
appeal lies th.erefrom.

Narasimhaawami a?. Lakshinamma, (I.L .E ., 22 Mad., 436), followed.

1901. 
Oofcober S9.

* Becoad Appeal H o. 906 o£ 1900 against tho deorec o f  W , 0 . Holm es, Bistriofc 
Judge o f Kistna, in  Appeal Snifc N o. 453 of 1899, afiarming the decision o f  J. I*. 
B ryaat, Acting H ead Assistant Collector o£ Kisfena, in Misoellanaous Petition 
jTo, 28 of 1889, in Sum mary Suiii N"o. 131'of 1899.


