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affecting the merits of tho case and it can only have affected
the defendants in the matter of costs which could he dealt with
at the time the order was made. .

We therefore dismiss this second appeal with costs.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr. Justice
Bhashyan dyyanyar.

WATSON axp aworner (PLAINTIFFS), ATPELLANTS,
2.

LLOYD (Drrenpant), RuspoNpeNT.*
Avmy del (1881)—4d & 45 Fict, cap. 58, 95,136, 181 —drmy (dnnnal) Act (1895)
58 Vict., cap. 7, 8. 4—Civil Procedure Code—.ilet XIV of 1882, ss. 2, 200
- Public offiecr '—dttactment of molety of pay of officer of Indian Staff Corps,
The offoct of section 1306 of the Army Aet, 1881, ng amended by soction 4 of
the Avmy (Annunal) Aoy, 1885, i3 to empower the Civil Courts to nlbach one moiaty
of the salary of an officer in the Indian Staff Corps, under section 206, proviso
(i), of the Codo of Civil Procadnre. -
Calentta T'rades dssocialion v. Ryland, (ILLLR., 24 Cale,, 102), followed,

APPLICATION in execntion o attach a molety of an officer’s
salaxy. An cs parie decree was obtained against the defendant
on 206th June 1900, which was transferred to Madras in December
of the same year. The prayer in the petition wasas follows :—
“ By attachment of one moicty of tho defendant’s salavy and
allowances as Major in the 19th Regiment of Madras Infantey
stationed at Madras, such attachment to he sorved ou the Officer
Commanding the Regiment.” The defendant did not appear.
The learned Judge, sitting on the original side, refused the
application in the following order :— I think this application
should be refused. It scems to me that section 266 of the Civil
Procedure Code does not anthorise the attachment of the salary of

* Original Side Appeal No. 7 of 1001 against the doeree of Mr.. Justice
Boddam dismissing the application by the appellants ander section 266 of the Code
of Civil Procedure, for attachment of amoiaty of salary of respondent in exeention
%’E,bhe decree in Originel Suit No. 180 of*1900 on.the file of the BJmlmy High

Jourhs



VOL, XXV.] MADRAS SERIES. 403

an officer. The proviso to that section shows that it was not
intended by the scction to effect, add to or alter the law in‘force
wnder the Army Act or similar law in force for the time being.
At the time the section was passed there was a power hy
section 151 of the Army Act to attach half the salary of all
officers and there eould be no object in giving that power over
again and, in my opinion, the proviso shows that there was no
intention in any way to interfere with the law applicable to the
pay of officers whether of the Staff Corps or of the regular forces.
That was the state of the law in 1895. By the Army (Annual) Act
of 1895, section 151 was repealed so that the salary of officers
thenceforth ceased to be attachable, but to section 136 was added a
paragraph which, it is contended, makes a law which was never
intended to affoct the Army Act for the time being in force, have
that cffect, I do not think it has-any such effect unless the Civil
Procedure Code, by seolion 266, does affect the Army Act in force.
At present the salary of an officor cannot be attached and the
proviso to the section says it shall notaffect it. T am of opinion
therefore that the contention relied on is wrong and that it never
~was the intention of the Legislature by adding the words ¢ or by any
law passed by the Governor-General of India in Council” to make
scetion 266 applicable to officors, though the interpretation clause,
apart from. the proviso to this section, does includein the word
¢ public officers,” officers serving the Governmentof India. Apart
from the proviso this might well be so hut in the face ofit, I do
not think.it is s0.” '

Plaintiffs preferred this appeal.

Hon, Mr. EBurdley Norton for appellants.—The application is
made under section 230 of the Code of Civil Procedure for the
attachment of o portion of the salury of an officer, » Major in the
Indian Staff Corps, The salary appears to be paid under an Act
of the Government of India. Relief is sought under section 266,
sub-section (i) of which does not apply to DBritish officers in
native regiments. The offect of the proviso to section 266, taken
as a whole, is that any arbicle or fproperty mnot specifically
exempted from attachment by it is liablé, under the section, to
atbachment and sale, |[He roferred to section 266, sub-section
(%), and section 208.] The salary amounts fo about Rs. 700 a
month, and if the officer falls within the definition of a “ public
officer,” it ig submitted that his salary is attachable. The term
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«“ prble officer” ineludes *cvery Commissioned oflicer, while
serving under Government,” aud ** Government ” includes Govern-
ment of Indin as well as the local Government-—(sec the last
elause of section 2 of the Code of Civil Proeedure. This oflicer
ix therefore a Commissioned officer, serving under Government,
and paid from the Indian Exchequer. [He reterred to Ceolowtfu
Trades Association v. Ryland(1).,  The last proviso of section 266
of the Code of Clivil Procedure vefors to the Avmy Aet of 1881, w0
that if there is anything in the latter Act which condlicts with the
Code, it must he conceded that the Code would not govern the
case. But sections 136 and 151 of the Army Act of 1881 (44
& 45 Vict,, cap, BR), are mot in contlict with tho Code. The
amending Act of 1895 (58 Viet, cap. 7) contuins two amend-
ments. It ropeals section 151 of the Act of 1881, and by section
4, amends section 136 of the older Act by yroviding that the
pay of an officer shall be paid without any deduction other than
deductions authorized by that Act itself “or by any law passed
by the Glovernor-Greneral of India in Council” That means
already passed or fo be passed, and section 1506, thns amended,
must elude the Code of Civil P’rocedure, and as . this latter
Act is incorporated in the Armuy Aect, there is no fuvther need
for seetion 151, which is accordingly repealed. [Sir Arwomn
Warte, C.J.—1t is significant that scetion 181 was repealed by
the same Act that amended section 136, and incerparated the
Code of Civil Procedure.| Virarayava v. Rmmudu(2) was not a
case of an officer and it was decided prior to the amendment, but
the Judges in effect applied the principle now contended for.

The respondent was not represented.

JupamenT~—This is an appeal from an order of Boddam, J.,
dismigsing an application for the attachment of a moiety of the
pay of a Major in the Indian Staft Corps.

The Army Act of 1881, seetion 151 (3) provided -~ A Civil
Court or Comrt of Small Canses, upon adjudging payment of any
sum by any person subject to military law ‘other than a soldicr
of the regular forces, may either award exeontion thereof generally,
or may dircet speeially that the amount named in tho direction,
being the whole or any part of the said sum, shall bo paid by
instalments or otherwise out of any pay or other puhblic money
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£1) TLR,, 24 Cale,, 102, C(2) LR, O Mad,, L0,
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payable to the debtor, and the amount named in the dirvection,
not exeeeding one half of such pay and public money, shall, while
the debtor is in India, he stopped and paid iu confoumt\ with
the direction.’”

Bection 136, of the same Act provides—*The pay of an offieer
or soldier of His Majesty’s regular forces shall be paid without
any deduction other than the deductions authorized by this or
any other Act or by any royal warrant for the time being.”

In 1893, rection 151 of the Army Act of 1881 was repealed
aud the words ““or Ly any law passed by the Governor-General of
India in Council ” were added to section 1865

Nection 266 of the Code of Civil Procedure provides that the
following particulars, infer alin, shall not he liable to attachmens
“the salary of a public officer or of any servant of a Railway
Company or local authority to the extent of (1) the whole of the
salary where the salary does not exceed twenty rupees monthly;
(2) twenty rupees monthly where the salary exceeds twenty
rupees and does mot exesed forty rupees mounthly; and (3) ono
moiety of the salary in any other case.” Section 2 of the Codo
defines “ public officer” as including “ every Commissioned officer
in the military or naval forces of His Majesty while serving
under Government” and defines © (overnment” as ineluding the
Government of India as well as the local Government.

Thewe can be no question that the defendant in the present case
is o “public officer” within the meaning of the Code of Civil
Procedure.

The learned Judge dlsmlssed the application for attachment
becauso he was of opinion that it was not the intention of the
Legislature by adding the words ¢ or by any law passed by the
Governor-General of India in Couneil” to section 136 of the
Army Act to make section 266 of the Code of Civil Procedure
applicable to a military officer.

Tn considering the constraetion to be placed upon these words
it is important to bear in mind that they wore added to scction
136 by the statute (the Act of 1803) which repealed seetion 151
in toto. They would appear to be consequential on the l'epeal of
section 151, and the Legislaturein adding the words would seem
to have had in view the fact that the provisions of the repealed
proviso o section 151, wero sybstantially the same as tho provi-
sions of the Indian Procedure Code, seotions 266-208,
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Warsox We think the case of Caleuita Trades Associationv. Ryland(d)
Liovy,  Was ightly decided and wo are prepared to follow that case
We accordingly allow the appeal with costs and make an
order attaching one moiety of the pay of the judgment-debtor.
Messrs. Barclay, Orr & David—Attorneys for appellants.
Messvs. Stort § Roll—Attorneys for respondent.
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1,9 BHA‘SHYA]\X AYYAN(xAR AND ANDLTLER (DLrFNDAM‘ AnD His
Lesan Represevrarive), ResvonninTs.

Letters Patent, art. 18-~ Judyment "’ —dppeal—Insoloent Deblors’ Act—11 § 12

T Wik, cap. 21, & 28—Reputed vwuership—Charge on debta—Ciuil Procedure
Code—.det XIV of 1882, s, 372—-Devolution of interest of judyment-deblor wpun
Oficial Assiguee,

An order dismisging wn application by u judgmoent-creditor of aw insolvent,
for a sum of money in the hands of the Official Assignee to he paid by the Official |
Agsignee to the jndgment-greditor, is o “judgment” within the meaning of
article 15 of the Lettors Patent, and an appeal lies therefvom.

In March 1897, BB covenanted to repay by jvstalments o sum of money owinyg
by him so plaintiflf, and morigaged his stock-in-trade and all outstandings and
moneys then due and owing and thereafter to hecome due und payable to Lim,
13 remained in possession, In July 1890 plaintiff sued B on the morigage.deed,
In August 1899, npon an ex-parte application by the plaintiff, an order by way of
injunction was made in the snit restrainisg the mortgagor from disposing of the
stook.in-trade and ontsbandings and debts payable to him, This injunclion wasg
subsoquently digsolved, In the sawe month plaintilf gave notice to a porson
indebted to B that plaintill claimed the amount of the debt under his mortgage.

" In Septomber 1899 13 was ndjudged an insolvent and the wsual vosting order was
made. In October 1809, plaintiff obtained a decreo in his suit, by which i was
ordered that B should pay the principul and interest duc under the mortgage-deod

(1) LL.R., 24 Cale, 102,

¥ Original 8ide Appeal No, 2 of 1001 against the decree of Mr, Justico Boddan
in C,1v11 Smt No. 148 of 1899,



